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PREFACE
This Report arises from a reference to the Commission by both Houses of the New
South Wales Parliament. Appendix 1 contains the terms of reference.
Briefly stated, the position is that on 10 April 1992 Dr Terry Metherell resigned from the
Parliament and was promptly appointed to a senior public service position. His
resignation was calculated to create political advantage for the Government.
The facts and circumstances have been examined by the Commission. The investigation
was aided by public hearings, held during May.
The conclusion reached is that the conduct of Mr Greiner and Mr Moore - respectively
the Premier and the Minister for the Environment - was corrupt within the meaning of
the Independent Commission Against Corruption Act 1988 (the ICAO Act) in that it
involved the partial exercise of official functions, it also involved a breach of public trust,
and could involve reasonable grounds for dismissing them from their official Ministerial
positions.
It must be for the Parliament to decide whether that consequence flows. It should be
said in fairness that the range of corrupt conduct covered by the ICAO Act is wide.
However the deal done involved exchanging a Government job for a Parliamentary seat,
and it impacted upon the balance of power in the Legislative Assembly, which is a
matter of profound importance to all citizens of this State.
There is no call for criminal proceedings. Indeed neither Greiner nor Moore believed he
was doing anything corrupt. But viewed objectively, in terms of the ICAC Act, their
conduct must be so categorized.
In the Report all quoted material is indented, and italics have been used to indicate the
particular material quoted that is taken from the hearing transcript. Quoted material is
by and large reproduced verbatim.
Generally surnames only have been used in relation to witnesses, without use of titles or
ranks. This has been done in the interests of economy. No discourtesy is intended.
All Commission Reports are available free of charge.
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CHAPTER 1 - THE POLITICAL BACKGROUND
On 10 April 1992 a member resigned from the Parliament of New South Wales, and was
forthwith appointed to a senior public service job. Those events gave rise to much
debate and controversy, including threats of legislation to cancel the appointment. This
chapter provides the background, largely political in nature, to what came to be called
"the Metherell affair". It also explains how the ICAC became involved.

Two elections
In 1976 an Australian Labor Party Government took office in New South Wales. It
continued in power for more than ten years, with the Hon Neville Wran QC as Premier
for the great part of the entire period. Then in March 1988 a general election was held
which led to a Liberal-National Party Coalition Government under the Hon Nick Greiner
as Premier.
The successful contenders in that election ran a campaign which strongly asserted
corruption during the years of Labor ascendancy. The people were promised a new era
of probity, and the establishment of an Independent Commission Against Corruption.
These promises and their implementation, which was at least substantially achieved,
heightened community expectations as to public sector conduct and standards.
Another general election was held in May 1991. Despite confident prophecies by
commentators that the Greiner Government would be returned with an increased
majority, the contrary happened. There was a swing towards the ALP, and four
members were elected to the Legislative Assembly who were independent of any
political party. One of them, Tony Windsor who is the Member for Tamworth, had
unsuccessfully sought preselection as a National Party candidate. He generally
supported the Government. The ALP had 46 seats, and the former Government 49.
Greiner was again appointed as Premier. Obviously his position was somewhat
precarious. There were three subsequent developments. One of them improved the
position of the Government. It entered into a memorandum of understanding with the
three non-aligned Independents. They are Mr John Hatton, Dr Peter McDonald and Ms
Clover Moore, respectively the Members for South Coast, Manly and Bligh. The
memorandum of understanding was tabled in the Legislative Assembly on 31 October
1991. By it the Government committed itself to various reforms, some legislative and
some not. The non-aligned Independents agreed not to support a no confidence motion
without prior consultation, and then only "where matters of corruption or gross
maladministration are involved which reflect upon the conduct of the Government as a
whole."
The second significant event, which occurred earlier in October 1991, was that Dr Terry
Metherell resigned from the Liberal Party. He remained in the Parliament as an
Independent. He was the Member for Davidson, a safe Liberal seat. At the time of his
resignation Metherell made statements highly critical of Greiner and the Government
generally. Most of Metherell's former colleagues spoke of him as a defector, and some of
them shunned him.
The third development was also against the interests of the Government. On 11
December 1991 a Court of Disputed Returns ordered a fresh election for the seat of The
Entrance, which was held on 18 January 1992. The Liberal Member elected ten months
before was then defeated by his ALP opponent.
Accordingly at the beginning of February 1992, when the events under consideration in
this Report began to unfold, the Premier and Ministers could rely upon 47 votes in the
Legislative Assembly, and could generally reckon that the 47 ALP members would vote
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against them. The balance of power was held by five independent members, including
Windsor who generally voted with the Government and Metherell who often did so. The
position was a tenuous one. The temptation for any group or individual to take steps
which would achieve an improved position was certainly there.

Terry Metherell
Terry Alan Metherell was born on 9 January 1947. He was educated at the Caringbah
High School and Sydney University, and has had conferred upon him an Arts degree
with honours, a Diploma of Education, a Doctorate of Philosophy, and a Masters degree
in Town and Country Planning. For about six years until he became the Member for
Davidson in September 1981, he worked for Federal Ministers in Canberra.
Metherell became the Minister for Education and Youth Affairs in the first Greiner
Government, having been a Shadow Minister for the previous five years. He sought and
achieved much change within his area of portfolio responsibility, and became a
prominent and unpopular figure.
In July 1991 Metherell resigned as a Minister, after he was charged with certain offences
involving returns lodged with the Australian Taxation Office. He later pleaded guilty and
was fined. Both Metherell and Greiner hoped that after the former had done a period of
penance on the Parliamentary backbenches, he would be able to return to a Ministerial
position. However the 1991 election result rendered that impracticable, at least from
Greiner's viewpoint. Metherell felt let down by that outcome. He did become a
Parliamentary Secretary, but found that frustrating.

Resignation and appointment
A sense of disappointed expectation can be a powerful spur to action. Whether that
operated in the present case is not perfectly clear. In any event, Metherell left the Liberal
Party in early October, and left the Parliament six months later.
The main reason given by Metherell for his decision to resign from the Parliament, at the
time he did so, was the approaching birth of his first child and a desire to have more
time to spend with his wife and family. He tendered his resignation on 10 April 1992.
The same day a special meeting of the Executive Council was held, attended by the
Governor and two Ministers, and Metherell was appointed to a well paid position with
the public service of New South Wales. The details are taken up later.
Only a limited group knew that these events were to occur. Included in it were Greiner,
Tim Moore who is the Minister for the Environment, Brad Hazzard who is the Member
for Wakehurst, Dick Humphry who is the head of the Premier's Department and took
action to appoint Metherell at the behest of Greiner and Moore, and of course Metherell
himself. The Cabinet was not involved.

Political fall-out
fall-out
The Metherell resignation and appointment were announced, jointly by Moore and
Metherell, on the morning of Saturday 11 April. The public reaction was almost
immediate, and distinctly savage. On 16 April the entire letters page of The Sydney
Morning Herald was devoted to the issue. The following letter was fairly typical:
“The Metherell appointment should go down as one of the sleaziest political
tricks of all time.
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Mr Greiner, who many hoped would lift the standard of politics, has taken it
out of the gutter and into the pits. His Government deserves to fall, as a
result.
T McAdam,
Dee Why”
It did not take long for the media to work themselves into a lather of righteous
indignation, although it does seem that on this occasion the public led and they
followed. Many noted that Greiner and his Government had publicly promised that there
would be no more 'jobs for the boys".
Certainly the issue gave rise to extraordinary levels of publicity and vituperation.
Naturally the Opposition played it along, with considerable vigour. Over ensuing days
both Greiner and Moore conceded that the appointment had been a mistake, and
expressed regret. More facts began to emerge concerning the way in which the
appointment had been effected. The Opposition contended that much of the story
remained to be told, and threatened to call public servants involved in the appointment
before the Parliament to answer questions in relation to it. Metherell and his wife Louise,
who were holidaying in Vanuatu, were plagued by journalists. By 23 April there was
much talk about an inquiry, either to be conducted by a Parliamentary Committee
specially constituted for the purpose, or a 'judicial inquiry" which would presumably
ascertain the facts and report them to Government. On that day I decided, after
consultation with senior management of the Commission, that if there was to be a
hearing it should be conducted by the ICAC, and that the issues involved were such as
to justify the Commission commencing an investigation. Those views were conveyed to
each of the Premier and the Leader of the Opposition, the Hon Bob Carr. Greiner
suggested and his counterpart agreed that the matter should be the subject of a referral
by the Parliament to the Commission.

Reference to the ICAC
The following day terms of reference as drafted by the Commission were discussed with
the Premier and the Leader of the Opposition. The Commission then made an
announcement in these terms:
“Over recent days there have been various calls for a full inquiry concerning
the resignation of Dr Terry Metherell from State Parliament and his
appointment to a public sector position. Some calls have come from
Members of Parliament, others from members of the public.
Yesterday the Commissioner of the Independent Commission Against
Corruption, Mr Ian Temby QC, met with the Premier, Mr Greiner, and later
the Leader of the Opposition, Mr Carr. Mr Temby put to each of them that
if there was to be an investigation and hearing it should be conducted by
the ICAC.
After discussion both agreed with that proposal and also that consideration
should be given to a reference of the matter by the Parliament to the
Commission.
The Commission has submitted proposed terms of reference to both Mr
Greiner and Mr Carr.
It is expected that a Parliamentary reference will be made next week. When
that happens the Commission will convene a public hearing within a
fortnight, to be presided over by Mr Temby. The Commission is required by
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the Act under which it operates to conduct its investigations with a view to
determining:
a.

whether any corrupt conduct has occurred, is occurring or is about to occur; and

b.

whether any laws governing any public authority or public official need to be
changed for the purpose of reducing the likelihood of the occurrence of corrupt
conduct; and

c.

whether any methods of work, practices or procedures of any public authority or
public official did or could allow, encourage or cause the occurrence of corrupt
conduct.”

The concluding words are taken from s13(2) of the Independent Commission Against
Corruption Act 1988, with some irrelevant words omitted.
The necessary resolutions were passed, first in the Legislative Council and then in the
Legislative Assembly, on the night of 28 April. On the same night the Leader of the
Opposition moved in the Legislative Assembly a motion in these terms:
1.

That the Premier, Treasurer and Minister for Ethnic Affairs is deserving of the
censure of this House in relation to all matters involving 'The Metherell Affair".

2.

That the Minister for the Environment is deserving of the censure of this House in
relation to all matters involved in 'The Metherell Affair".

3.

That that House having resolved to refer the matters relating to the Independent
Commission Against Corruption for consideration and report calls on the Premier,
Treasurer and Minister for Ethnic Affairs to stand aside pending the issue of the
report of such inquiry.

4.

That the House having resolved to refer the matters relating to the Independent
Commission Against Corruption for consideration and report calls on the Minister for
the Environment to stand aside pending the issue of the report of such inquiry.

5.

That this House calls on the Government to forthwith rescind the appointment of Dr
Terry Metherell to the Senior Executive Service and further to immediately introduce
legislation to make unlawful any claim for compensation lodged by Dr Metherell
subsequent upon the rescission of such appointment.

The first, second and fifth resolutions were passed. The third and fourth failed. The vote
in each case was tight. In the Legislative Council the Opposition moved a motion
censuring the Government over the appointment of Metherell to the senior executive
service, and calling upon Greiner and Moore to stand aside from their positions until
completion of the ICAO inquiry, and calling upon the Government to terminate the
Metherell appointment without compensation. That motion was lost by a vote of 21
votes to 20.
On 28 April the Commission received a letter, conveying the terms of the resolutions
referring the matter to the Commission, and signed by the Clerk of the Parliament and
the Clerk of the Legislative Assembly. That letter appears in Appendix 1.
The Commission is empowered to conduct investigations into corrupt conduct on the
basis of a complaint from a member of the public – of which several were received - or
of its own initiative. It is obliged to conduct an investigation if so directed by the
Parliament - s73. This Report is also mandatory - s74(2).
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Course of the Hearing
The investigation and hearing were the subject of public advertisement in two Sydney
daily newspapers and a national paper on 2 May. The hearing commenced on 5 May. I
then announced the general scope and purpose of the hearing pursuant to s30(3) of the
ICAC Act. This was also said:
“I should also say at the outset that the present intention is to conduct the
investigation in two stages, with a report to Parliament after each stage. The
first stage will deal with the gathering and analysis of the facts and
circumstances relative to Dr Metherell's resignation and appointment, and
the matters referred to in s13(2)(a) of the ICAC Act. The report in relation
to that stage will be provided as soon as is practicable, I hope within a
matter of weeks. The second stage will then be embarked upon and can be
undertaken at relative leisure. It will deal with the matters dealt with in
sl3(2)(b) and (c). At that stage the Commission will be seeking submissions
from the public and interested parties. We may well put out a discussion
paper of some sort, and may hold hearings at which those who have made
submissions will be invited to debate the issues. There may be no need for
any witnesses to give sworn evidence at the second stage. I envisage that
the report which follows will be some months down the track.”
Leave to appear was then granted to counsel for Greiner, Moore, Hazzard, Humphry
and Metherell. Greg James QC appeared to make an application for leave on behalf of
the Leader of the Opposition, who sought the right to be represented throughout the
hearing. It was made clear that he and others were encouraged to assist with the second
stage of the investigation, and that the application for leave to appear in relation to the
first stage could be renewed at any time, but it was then refused. Reasons for that
decision appear in Appendix 2.
The hearing was conducted over 12 days, namely 5, 11, 12, 13, 14, 15, 21, 22, 25, 27,
28 and 29 May 1992. Six witnesses gave evidence, and statements were tendered from
others more peripherally involved – see Appendix 3. I received in evidence a total of 43
exhibits, some of them voluminous.
Peter Clark and Jim Parrish, both of the Melbourne bar, were appointed to act as
counsel assisting. It seemed to the Commission prudent to use non-Sydney counsel in
relation to a matter involving the top level of Government in New South Wales. Other
legal representatives were as follows:
Roger Gyles QC and Noel Hutley for Greiner.
Chester Porter QC and David Brogan for Moore.
Lionel Robberds QC and Scott Wheelhouse for Hazzard.
Peter McClellan QC and Brett Walker for Humphry.
David Rofe QC and John Agius for Metherell.
During the course of the investigation, notices were issued requiring public officials to
produce statements of information (s21 of the ICAC Act) and to produce documents
(s22). There were 11 of the former and 12 of the latter.
The closing submissions were heard in private. That course was effectively precluded
under s31 of the ICAO Act in its original form. However following an inquiry by the
Parliamentary Committee on the ICAC, s31 was amended. That happened in December
1991. The decision to proceed in private, for the purpose of closing submissions only,
after the evidence had been received in public, was made on the basis that the transcript
of submissions would become a public document when the Report was published. The
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reasons for decision, which appear in Appendix 4, were based on the particular terms of
s31, as it now is. The section is reproduced below:
“Public and private hearings
31. (1)

A hearing may be held in public or in private, or partly in public
and partly in private, as decided by the Commission.

(2) Without limiting the above, the Commission may decide to hear
closing submissions in private. This extends to a closing
submission by a person appearing before the Commission or by a
legal practitioner representing such a person, as well as to a
closing submission by a legal practitioner assisting the Commission
as counsel.
(3) In reaching these decisions, the Commission is obliged to have
regard to any matters which it considers to be related to the public
interest.
(4) The Commission may give directions as to the persons who may
be present at a hearing when it is being held in private. A person
must not be present at a hearing in contravention of any such
direction.”
I have directed that the transcript of what was said during the course of closing
submissions, and the written submissions lodged by all counsel, be made public
contemporaneously with the publication of this Report.
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CHAPTER 2 - KEY PARTICIPANTS AND EVENTS
This chapter completes the background. It starts with an explanation of the expression
"corrupt conduct" as used in the ICAC Act. The approach of the Commission as a
statutory investigative body, in relation to matters of proof and evidence, is discussed.
The key participants other than Metherell are then introduced, as he was in Chapter 1. I
then proceed to record the uncontrovertible facts, in particular those which are
supported by official documentation. That will give the reader a factual framework.

Corrupt conduct
By s8(1) of the ICAC Act corrupt conduct is:
(a)

any conduct of any person (whether or not a public official) that adversely
affects, or that could adversely affect, either directly or indirectly, the honest
or impartial exercise of official functions by any public official, any group or
body of public officials or any public authority; or

(b)

any conduct of a public official that constitutes or involves the dishonest or
partial exercise of any of his or her official functions; or

(c)

any conduct of a public official or former public official that constitutes or
involves a breach of public trust; or

(d)

any conduct of a public official or former public official that involves the
misuse of information or material that he or she has acquired in the course of
his or her official functions, whether or not for his or her benefit or for the
benefit of any other person.

By s8(2), corrupt conduct is also any conduct that adversely affects, or that could
adversely affect, either directly or indirectly, the exercise of official functions by any
public official, and which could involve any of 25 specified matters, including the
following:
§

official misconduct (including breach of trust, fraud in office, nonfeasance,
misfeasance, oppression, extortion or imposition);

§

fraud;

§

treating.

The Commission is confined to consideration of serious matters. That is true because of
s9, which reads in this way:
(1)

Despite section 8, conduct does not amount to corrupt conduct unless it
could constitute or involve:
(a) a criminal offence; or
(b) a disciplinary offence; or
(c) reasonable grounds for dismissing, dispensing with the services of or
otherwise terminating the services of a public official.

Report on investigation into the Metherell resignation and appointment

© ICAC

12

(2)

It does not matter that proceedings or action for such an offence can no
longer be brought or continued, or that action for such dismissal, dispensing
or other termination can no longer be taken.

(3)

For the purposes of this section:
"criminal offence" means a criminal offence under the law of the
State or under any other law relevant to the conduct in question;
"disciplinary offence" includes any misconduct, irregularity, neglect
of duty, breach of discipline or other matter that constitutes or may
constitute grounds for disciplinary action under any law.

By s13(2)(a), the Commission is required to conduct investigations with a view to
determining whether, amongst other things, corrupt conduct has occurred. Naturally that
means corrupt conduct as defined by ss8 and 9. The statutory provisions are the subject
of later discussion, most notably in Chapters 5 and 6.

Proof and evidence
The Commission is required to "fully investigate" any matter referred to it by both
Houses of Parliament, as this was. It must then prepare a report in relation to the matter
- s74(2). It may include in the report statements as to any of its findings, opinions and
recommendations, with reasons - s74A(1). The report must include, in respect of each
person against whom in the Commission's opinion substantial allegations have been
made, a statement as to whether or not action should be taken by way of prosecution,
discipline or dismissal - s74A(2).
The Commission held a hearing in aid of the investigation - s30. Any such hearing must
be presided over by a Commissioner or Assistant Commissioner, who must be a lawyer
qualified to be appointed as a Judge - see schedule 1 to the Act, clause 1. An obvious
intent is that the hearings be conducted fairly, notwithstanding that the Commission is
not bound by the rules or practice of evidence, and is required to exercise its functions
with as little formality and technicality as is possible - s17. Another obvious intent is that
proof, not mere supposition, be acted upon.
The Commission is not a court. It does not determine guilt, or grant remedies. Because
the hearing is in aid of an investigation, no question of onus of proof arises. That is in
marked contrast to criminal proceedings, where the onus of proof is borne by the
Crown, which must establish each necessary element of the offence charged beyond
reasonable doubt. Further, the criminal standard of proof applies only to criminal
proceedings: Helton v Allen (1940) 63 CLR 691.
Accordingly, before the Commission, the civil standard of proof applies. It requires that
an issue be determined on a balance of probabilities. It will suffice if a fact is established
to the reasonable satisfaction of the tribunal evaluating the evidence. However, as was
said in Briginshaw v Briginshaw (1938) 60 CLR 336, the degree of persuasion necessary
to establish facts may vary according to the seriousness of the issues involved, and the
gravity of the consequences flowing from a particular finding. So for example to
conclude that a person has behaved fraudulently, one would never be satisfied on the
basis of "inexact proofs, indefinite testimony, or indirect references" - per Dixon J at
362. Just the same approach is appropriate here. The Commission is required to find
whether corrupt conduct has occurred. Such a finding is hugely important to the
individuals concerned. That is true whether or not they are politicians or senior
bureaucrats.
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By s17 of the ICAC Act, the Commission can inform itself on any matter in such manner
as it considers appropriate. Once a hearing is embarked upon, the safe course followed
is to identify the material considered to be relevant much as the courts do, by giving it
an exhibit number. Naturally only relevant material is accepted as an exhibit. The
exhibits collectively, and the evidence of witnesses as found in the transcript, make up
the material to which consideration has been given for the purposes of this Report. To
some small extent I have had regard to my general knowledge of matters such as the
political background, and what I was told by counsel for the Premier during submissions
as to earlier appointments of sitting members of Parliament to public sector positions.
As to each individual, there are basically two questions to answer. One is whether his in this investigation the five "affected persons" within the meaning of s74A were male conduct was corrupt. The second is whether in the Commission's opinion consideration
should be given to prosecution of the individual for a specified criminal offence, the
taking of action against the person for a specified disciplinary offence, or the taking of
action against the person as a public official on specified grounds with a view to
dismissal, or termination of services.

Nick Greiner
The Hon Nicholas Frank Greiner was born on 27 April 1947. He gained academic
qualifications and business experience before he became a Member of Parliament in
1980, as the endorsed Liberal candidate for Ku-ring-gai. Specifically, he held an
economics degree with honours from Sydney University, and was a Master of Business
Administration from Harvard University. He had worked in the family timber business.
Greiner became the Leader of the Opposition in 1983. At that time the Coalition parties
had less than one third of the seats in the Legislative Assembly, with the ALP holding 69
of the 99 seats. Over a period he worked to build up the policies and performance of the
Opposition. As mentioned earlier, he became Premier in 1988.
Greiner had considerable respect for Metherell's intelligence and drive. The two men of
course worked as Cabinet colleagues until Metherell's forced resignation, which was
accepted with reluctance by Greiner.
I formed a strong impression of a close and trusting relationship between Greiner and
Humphry: one of mutual respect at both a personal and a professional level. Greiner
and Moore have also worked closely together.
Greiner took his near defeat in the 1991 elections hard. He found it almost impossible to
comprehend Metherell's resignation from the Liberal Party some months afterwards.

Tim Moore
The Hon Timothy John Moore was born on 8 November 1948. He worked for six years
with the Commonwealth Department of Industrial Relations, followed by a period as
industrial advocate for the New South Wales Chamber of Manufactures. He qualified in
law from the University of New South Wales in 1977, and was subsequently admitted to
the bar. He has never done any significant amount of work as a lawyer.
In the meantime he had been elected to Parliament as the Member for Gordon. That
happened in May 1976. He was a member of the Shadow Cabinet from 1977, and
became Minister for the Environment in March 1988. He is also Leader of the House in
the Legislative Assembly.
Moore has been a reforming Minister. One of his initiatives was the Protection of the
Environment Administration Act 1991. It created the Environment Protection Authority,
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a body corporate with defined objectives and functions, powers and duties. By s13(1)
the EPA, as it will be called in this Report, is "in the exercise of its functions, subject to
the control and direction of the Minister", subject to defined exceptions.
Moore had known Metherell since 1975. According to Moore's statement:
“I have the greatest admiration for Dr Metherell's intellect, ability and drive.
His thoughtful and informed views have always had my respect. During our
joint service in Opposition and Government we were close personal friends.
Dr Metherell was one of my principal supporters in Cabinet on
environmental issues.
For these reasons I was personally distressed when Dr Metherell left the
Liberal Party. However, notwithstanding my deep unhappiness about his
action, I remained his friend and publicly acknowledged that friendship. I
remain his friend.”

Dick Humphry
Richard George Humphry was born on 24 February 1939. He worked for 13 years in
the banking industry, and then for 19 years with the Australian Public Service. Humphry
was a First Assistant Secretary with the Department of Finance between 1982 and 1985,
and Deputy Secretary of the Department of Aboriginal Affairs in 1986. Then he went to
Victoria to take up appointment as Auditor-General. He has been Director-General of
the New South Wales Premier's Department since the latter part of 1988.
Humphry is a senior, respected and most experienced bureaucrat. He is the National
President of the Royal Australian Institute of Public Administration.

Brad Hazzard
Bradley Ronald Hazzard was born on 30 August 1951, and educated at Manly High
School and Macquarie University. He obtained an Arts degree in environmental science
and a Diploma of Education, and began teaching science. Subsequently he obtained
necessary qualifications, and was admitted to practise as a solicitor in 1977. In 1985 he
became a Master of Laws from the University of Sydney.
He was elected as the Member of Wakehurst on 25 May 1991. He knew Metherell from
1983, having been very much involved in Liberal Party affairs in and around the
Davidson electorate. Hazzard and Metherell have been close personal friends. He and
Moore are also friendly.
According to Hazzard's statement, after Metherell:
“...moved to the cross-benches there was a period of great strain in
relations between Terry Metherell and myself. I considered his actions at
that time wholly unjust and unreasonable and unfair to the people of his
Electorate and New South Wales.
However, within a period of two weeks, I considered my position and
determined that although I did not approve of his political position I would
endeavour to not allow the political change to affect our personal
friendship.
Having made this declaration probably consolidated our friendship as Dr
Terry Metherell was largely scorned by other Members of the Parliamentary
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Liberal and National Parties. The only other exception to this situation to
my knowledge was the friendship that I observed between Terry Metherell
and Tim Moore.”

An outline chronology
The course of events leading to Metherell's resignation and appointment can now be
outlined. A good deal of detail and some missing dates had to be filled in on the basis of
the testimony of witnesses, and that is dealt with later.
January 1992

The four positions of Director established within the EPA are
advertised. Each Director is to work to the Director-General, who is
in turn answerable to the Board.

7 February

Metherell mentions to Hazzard his dissatisfaction with life as an
Independent, and a desire to undertake public duties otherwise than
as a member of Parliament. Hazzard later mentions this to Moore,
and indicates Metherell may be interested in a position with the
EPA.

16 February

Moore and Hazzard go to Greiner's home, and discuss Metherell's
aspirations with him.

26 February

Metherell and Hazzard meet with Greiner at Parliament House.
That is the first time the Premier and his erstwhile Ministerial
colleague have met and talked since Metherell broke ranks nearly
five months previously.

12 March

Humphry decides to create two Senior Executive Service (SES)
positions in the Premier's Department. Moore and Hazzard meet
with Metherell at his home.

14 March

Newspaper advertisements appear seeking applicants for various
senior executive positions with the Premier's Department.

18 March

Moore writes to Greiner proposing, and seeking approval in
principle to, the establishment of a small strategic planning unit for
the EPA, to be headed by a fifth director. Moore proposes that the
position be immediately advertised.

27 March

Greiner, Metherell and Hazzard meet for discussions, followed by
lunch in the Parliament House dining room.

1 April

Humphry writes to Moore on behalf of Greiner, agreeing in principle
to the EPA proposal.

3 April

The application period for the SES positions in the Premier's
Department closes.

9 April

Greiner and Moore seek and obtain advice from Humphry as to how
Metherell can be appointed to the EPA.

10 April

Metherell submits a formal application for a position with the
Premier's Department. Later he submits a letter of resignation to the
Speaker of the House of Assembly. Shortly afterwards the
Executive Council meets, Moore being one of those present, and
proclamations are made creating a position of Policy Director in the
Premier's Department, and appointing Metherell to that position.
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11 April

The resignation and appointment are announced by Moore and
Metherell. Putting the matter crudely but accurately, over following
days all hell breaks loose.

16 April

The appropriate proclamations appear in the Government Gazette
following the Executive Council meeting six days previously.

Report on investigation into the Metherell resignation and appointment

© ICAC

17

CHAPTER 3 - ANY INDUCEMENTS OFFERED?
There is not much dispute among the major participants as to just what happened. This
chapter contains a detailed history, and deals with the question whether any
inducements were offered. I have left for later consideration what was happening on the
legislative side during the same period.

The beginning
As has been mentioned, Metherell and Hazzard were close. The latter knew that
Metherell's wife Louise was pregnant. He also knew that Metherell was finding his
political life difficult and frustrating. The two men attended a breakfast at Warringah
Shire Council on Friday 7 February 1992. According to Metherell they both left before
the meeting ended, "frustrated at the political p o int-sco ring". They walked together to
the carpark, and spoke for 15 minutes or so.
Their recollections as to just what was said differ somewhat, but there is no essential
disagreement. Metherell talked about leaving politics, made clear he wanted a
constructive role by way of service to the public rather than working in the private
sector, and gave as his principal reasons the impending birth and frustrations associated
with political life. He then said that he had seen some EPA jobs advertised in which he
might be interested. Hazzard said he would make some inquiries about those positions.
The same day, and presumably later, Metherell wrote to Greiner in these terms:
“Dear Nick
You probably recall Jeno Juhasz from his time in Sydney, working in the
late 70s - early 80s in trade matters.
He asked me to pass on this article and rough translation. Not a moment or
word is wasted.
I cherish my own memories of a visit there (with Ann) to Budapest, Balaton
and Egger with Jeno and family. Cheers.
Terry”
Enclosed with the note was an article on Greiner which appeared in the 30 January
edition of Nepszabadsag, which I understand to be a Budapest daily newspaper,
together with a translation by Dr Juhasz which had been sent by him to Metherell.
Hazzard then spoke to Moore, probably also on 7 February. He related the essence of
his conversation with Metherell, and inquired about four senior EPA jobs which had
been advertised some time previously. Moore said that applications had closed, but
advertisements for other positions were current. They were at a lower level. Both men
say Moore mentioned another senior position that he had 'been working on the creation
of" (according to Hazzard) or which 'Was being considered by me" (according to Moore).
The three men and their wives had a meal at Metherell's home on Sunday 9 February.
There was no talk about Metherell's future plans. Hazzard had asked Moore not to raise
the matter unless Metherell did so. That did not happen. Some time within the week
after 7 February Moore sent Hazzard a fax containing details of the EPA top structure.
On or about 11 February Hazzard rang Moore to suggest that the Premier should be
told. Moore agreed. Greiner was then overseas. A couple of days later Hazzard rang
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Greiner to request a meeting, and suggested that Moore be present. It was arranged for
the evening of Sunday 16 February at the Premier's home.
That meeting duly took place. Hazzard spoke of his continuing friendship with Metherell
who was fed up working with the Independents, and said that Louise was pregnant and
that Metherell would like to get out of politics. Mention was made of the EPA jobs, and
Hazzard said that he would like to know that Metherell would not be excluded from
consideration for any such position. According to Greiner's statement, he "expressed
cynicism that Dr Metherell's approach was for real", and that certainly rings true. All
three of the men present say that Moore spoke of a strategic planning job with the EPA
that he was working on. It is clear that Greiner gave the green light for further
discussions, and asked to be kept posted.
There is no evidence of any impropriety to this stage. Detailed planning had not
commenced. Specifically, no inducements had been offered whether to or by Metherell.
After this meeting Hazzard reported to Metherell, first over the telephone and then in
person on the morning of 17 February. On the same day Greiner sent Metherell a short
handwritten note which read as follows:
“Dear Terry
17/2
Thanks for your note passing on Jeno's translation. The Hungarian press is
still very well behaved and respectful - they'll change.
Perhaps we might have a chat/glass of water (given my diet) when Parlt.
resumes.
Nick“

Meeting on 26 February
According to Greiner's statement, he could recall no relevant discussions between 16
February and 17 March, but he recalled receiving a note from Metherell in early March.
A copy was attached to his statement. It was of course dated 7 February, and as is by
now clear was received by 17 February. Greiner's statement is in that respect lax, but I
do not consider it to be untruthful. He was a busy man at all material times. In his
statement he said that he considered Metherell's note to be "in the nature of an olive
branch". I would categorise Greiner's reply likewise. I am convinced it was written in
order to further the matter which was then under discussion. That discussion was only
within the ranks of intermediaries at that stage. Hazzard also said in his statement that
nothing important happened in the latter part of February. That was also wrong.
According to Metherell's statement, on 25 February he had a conversation with Hazzard
to the following effect:
“Metherell:

Have you heard anything more?

Hazzard:

No. I'll chase Tim and Nick tonight to see what's happening

Metherell:

Either Nick's gone cold on the idea or they're both slow
thinkers.

Hazzard:

I'll check.”
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On the night of 26 February Hazzard rang Metherell to go to Greiner's office. The three
men met for up to an hour from 9:30pm or 10pm. I accept the general accuracy of diary
entries made by Metherell, in so far as they relate to actual events. So did other
participants in those events, when they gave evidence before me. However, Metherell is
not a person charitably inclined towards most other human beings, and much in his
diaries is by way of interpretation, often coloured or at least written from his viewpoint.
Most of us remember and interpret events in such a way as will put us in a good light,
and that shines through in very many Metherell diary entries. It is on those bases that
the following extracts must be read. They were written by Metherell in the early morning
of the following day, 27 February.
“Hour long meeting with Nick - Brad present throughout (partly to keep
Nick honest; partly to "mediate" if necessary). From 10 to 11 last night.
Meeting was very amiable: as I told Louise yesterday, notwithstanding our
stormy recent conflict, my political association with Nick is now so long &
deep that it forms a sort of 'brotherhood' of virtually total understanding
(neither of us is convivial & open enough about our feelings for that special
political understanding & personal bond to mature into an intimate
friendship, & I guess at depth we are both too intelligent and 'intellectual'
about our politics to believe that politics breeds true friendship).
Anyway, from the first mineral water we were back on old terms: as open as
we'll ever be; frank about all the options; laying out all the possibilities for
each other to see; and knowing we immediately appreciated each angle and
shared a common view of them (despite our distinctive priorities). I felt at
home.”
The next paragraph deals with matters discussed, such as political philosophy and
tactics.
“But most of the time was spent reviewing the options for my future. In
summary, Nick doesn't believe he can act now – that he prefers my
alternative of the end of the session to give time for a perceived softening of
the conflict & more apparent rapprochement of views.
There is an obvious gain to him in buying time (particularly when he is in
trouble politically & under intense internal pressure) and in a softening of
his most virulent (& respected) critic – despite media painting me as a
villain.
Still too trustingly, perhaps, I do tend to accept his words when he says that
it just doesn't appear credible (& therefore acceptable) for us to have what
would otherwise appear to be an overnight rapprochement - it would not be
accepted by Wal (as Nick puts it) nor would it allow me to operate
effectively in any new creative policy role.
As Brad and I discussed later, & as I talked over with Louise (who is much
more skeptical & critical of Nick), I haven't much to lose, if anything. I'm
uncomfortable about going now and leaving environmental legislation
hanging there. I've prepared 4 very worthwhile Bills & should make every
reasonable effort to get them through. Nick says he'll consider them (no
commitments) & I should send them down to him. We touched on a way by
which he could declare the wilderness in National Parks (most of the
majority of them) & refer the rest to his proposed new Resources
Assessment Commission & NPWS; Garigal we could meet "halfway'; the
Environmental Education Bill should pose no problems.
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So its DOS the end of Session, while we both try to build a bridge we can
meet on & "shake hands" symbolically in the middle of.
The job? We both discounted the EPA job (Tim has filled it, but it wasn't
right in view of the legal emphasis - I think Tim wants a senior lawyer). We
both discounted the up-top, high public profile job (with all the media
barrage continuing) of the David Hill style of appointment. Nick dug out the
'Commissioner of Inquiry" option, which I rejected as a dead end, with only
intermittent challenges (a 'Balmain Sites' case every 2 years).
We came back to Cabinet Office: policy focussed; constructive & creative;
intellectually demanding; already 'political' with Sturgess' appointment
(especially his current profile); 'proper' in terms of the politics with respect
to the public service; and close to Nick and the key priorities of
Government.
How would we sell it?
We both accepted there would be 2 or 3 days of heavy media flack, led by
the Herald - if Bob Graham to a PLO's position was front page, then
Metherell should be a week of them (Nick is still hurt and bamboozled by
the Pickard/Hay/Graham furors and the media's double standards
compared to Labor Allen/Hill/Stewart etc).
But it would signal a change of direction - a moderation to the 'middle way'
which presumably he wanted to indicate by his ‘vision' statement &
sustainable development package anyway.
While criticised for the obvious double-somersault/jobs for the boys, it
would allow Nick to say I was back on the team, endorsing the
Government's new direction and keen to contribute to the new policy
making initiatives of a reform Government; the (in)famous
Greiner-Metherell unity ticket reunited.
Nick took all that in, acknowledged it without committing himself, but
clearly crystallised his options as do nothing/Cabinet Office-type job created
to purpose/'end of limb' job (eg Commissioner).
When he mentioned his proposed new Resources Assessment Commission,
I said he could keep me in mind for that job but I was still inclined to the
Cabinet Office type position. Nick said he didn't think he could sell my
'deep green' credentials as appropriate for that balanced job (especially to
the Nationals). We agreed to talk regularly, for me to send through the
package of Bills, & to discuss the options further in a month or so as events
crystallised ....”
Both Greiner and Hazzard placed this meeting as being on 17 March. That is so
although each had an entry relating to it in his diary for 26 February, and neither had
any relevant entry in his diary for 17 March.
It is clear that the Premier was not just aware of the matter, but involved in detailed
discussions with Metherell, at an early stage. He later portrayed the "glass of water"
meeting as being inconsequential, but the contrary was the fact. It may be that Greiner
unconsciously desired to place the meeting later than it was, because that would make
his involvement less significant and more peripheral than was the case. However, I still
believe his statement to the Commission was not deliberately untruthful in putting the 26
February meeting nearly three weeks later. It seems only fair to say the same about
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Hazzard, although he was a distinctly unsatisfactory witness, full of mock nonchalance
and an apparent desire to talk his way through difficulties rather than face up to them.

Meeting on 12 March
Metherell, Moore and Hazzard met at Metherell's home, late on the afternoon of 12
March. The meeting occurred at Moore's suggestion. According to Metherell's notes,
which again I accept as to matters of primary fact, there was discussion about other
matters before the three men turned to 'the issue at hand" - Metherell's "retirement
planning".
“Tim filled Brad in on the EPA position, then elaborated on the job outline
prepared by Neil Shepherd - the Fifth Directorate. He showed us both
Shepherd's laconic outline to Tim (preparatory to a formal draft letter for
Tim's signature, to Nick).
Tim said he'd spoken to Nick, who had approved the new position in
principle, subject to satisfying himself that it met his criterion of a 'real' role as I'd insisted: "creative and constructive". So Tim still has some more work
to do on refining the job task & future directions; pushing Neil Shepherd to
surrender some of his 'padding' in his budget to provide part of the cost;
justifying whatever additional costs there may be (the unit will have 3 or 4
staff) although I think Tim & Nick both want to be in the position to say that
no additional budget allocation has been made, & that this Fifth Directorate
was foreseen and delayed only until the proposal was finally formed &
justified. Tim says it was a role he saw Barry Jones fulfilling, but Barry
couldn't find the time & desire to come to Sydney.
Nick also wants to see me again next week about the 'scripting' of my
departure - what he, Tim, I will say & do (or not say and not do) on &
immediately after resignation day.
I've already written to Nick about my legislation, detailing the Bills & giving
him the attachments, speeches etc - next week I'll have to pin him down on
the substance & timing of Wilderness, Environmental Education & Garigal.
Tim outlined the preferred timing: resignation late Friday 10 April, after
Parliament; immediate Exco for Governor to sign the appointment,
proposal over Shepherd & Moore's signatures given a few minutes after my
resignation (so as not to be an "office of profit under the Crown" while still
an M.P.). Tim said he's likely to take Pickering along to Exco.
I said I felt skeptical security would hold: Shepherd (& his secretary) would
know; Tim and his Press Secretary (John McGregor); Nick and his Press
Secretary (David Jones); Pickering; Government House - numerous chances
of a leak (another Minister's office leaked Bob Graham's appointment
apparently). So I insisted a media strategy be ready for Friday night &
Saturday morning - if possible that Exco be brought to closest time possible
to my formal resignation for safety.
Brad insisted, too, asking what guarantee I had that the Government
wouldn't welch on the agreement. Tim said he'd make sure everything was
signed, sealed and delivered before I signed my resignation letter - & that
Nick would check with Governor beforehand whether such an appointment
represented any problem to him, to avoid any foul-ups at Exco.

Report on investigation into the Metherell resignation and appointment

© ICAC

22

Otherwise, according to Tim's plan, a full press conference on Saturday at
which he (& I together) would eat whatever "turd sandwich with relish" we
had to eat - his Water Board metaphors continue; he'd use the Labor
precedents; Barry Jones etc – but recognised he'd take most of the heat
before the attack turned to Greiner. He would then go on holidays later on
Saturday, as would I. By-election announced on Sunday for Saturday 25
April with the school holidays and Easter intervening; 2½ days maximum
to nominate.
Brad emphasised the essential need for a proper holiday, right away, with
Louise - our last chance before the baby, the new job & perhaps several
years without a major break in the future.
Nick would play a straight bat on substantial nature of the job & the variety
of talents I would bring to it. Behind the scenes, the 'minders' would play up
this 'coup' by 'Machiavelli Nick' – a master-stroke by a born-again politician,
a new breath of life for the Government etc.”
I interpolate the comment that almost everything happened in accordance with this plan,
made four weeks in advance.
The notes then record discussions concerning preselection arrangements, noting that the
party machine had 'been alerted by Nick to prepare for a preselection", possible
candidates with some candid comments by Metherell on some of them, and so on.
“So timing, preselection arrangements, election all set - now I want to mull
over with Louise the full implications, the 'costs & benefits', digest the awful
'loss' of addictive politics, see whether in a week's time it's still the best
option - compared with carrying on for 2-3 years as is, returning to the
Liberal Party & waiting for another Ministry, waiting out the likely defeat of
1993-94 inside, & helping rebuild (for when - 2005?)
Tonight, it still seems right to go - take up the new intellectual challenge;
make a valuable 'behind the scenes' contribution; prepare for a business or
academic 'Career 3' after the 5 year contract expires; live a more 'normal'
family life, especially for the next 12 months; travel together overseas
regularly - just live again, in a fuller, more varied & less 'electric' & harried
way.“

A Position is created
In the meantime Moore was taking steps to establish a fifth Director's position at the
EPA. He had tried to appoint the Hon Barry Jones to the Board of the EPA. Jones is a
distinguished thinker and writer on a broad range of topics, a former Federal Minister for
Science, and still a member of Federal Parliament. That rendered the appointment
legally impossible, because no member of Parliament can take an office of profit under
the Crown. The proposed Jones appointment was frustrated about the middle of
January 1992. In Moore's eyes, this left a gap. He thought the EPA needed a visionary,
long-term planner. I accept that he saw Metherell as having the necessary capacities.
According to a chronology prepared by Moore, he met with Greiner on 16 March to
discuss the Metherell approach, the proposed EPA position, appointment of Metherell to
that position, and the need for a formal proposal for creation of that position. By that
time the draft submission had been prepared, originally by Dr Neil Shepherd, the
Director-General of the EPA, who was generally unenthusiastic, and then by Moore
personally. The Moore draft submission was discussed by him with Metherell on 18
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March, and some suggestions made by Metherell were adopted. Later the same day
Moore lodged the submission with the Premier. It appears as Appendix 5 to this Report.
As will be seen, the letter of submission is long and full of detail. But it omitted the most
pertinent fact, well known to the author of the letter and also its recipient. Both knew
that when the position was created, it was to be filled by Metherell. In discussing the
matter with first Shepherd and later Professor Niland, the Chairman of the EPA, Moore
did not mention Metherell in any way. In evidence before me he conceded that he had
actively misled Shepherd, by stating that he had nobody in mind for the position. He
later apologised to Shepherd for having done that.
In late March Greiner showed the Moore letter to Humphry. The Premier says this was
on 25 March, and the Director-General of his Department says it was on 30 March. In
any event, and the date may not matter, there was a brief discussion, Greiner said he
supported the proposal, and he wrote 'I concur" on the letter. It was then left to
Humphry to create the position. Neither man suggests there was then any mention of
Metherell, and I accept there was not. Greiner was playing his cards very close to his
chest. He was of course entitled to do so. But this serves to emphasise just how secret
the dealings concerning Metherell were.
On 1 April 1992 Hurnphry wrote to Moore on behalf of the Premier, approving the
proposed strategic unit and the additional position, and seeking a "position description".
That was never forthcoming. Had it been, and had it been honest and accurate from the
viewpoint of the people in the know - Metherell, Moore, and Greiner, but not Humphry it would have said simply: Somebody just like Dr Metherell.

Meeting on 27 March
Metherell and Hazzard conferred at Hazzard's home after lunch on Sunday 15 March.
According to Metherell, he then identified issues that he was still concerned about and
wanted resolved before he would resign. According to his statement, included 'Were
issues (he) considered to be non-negotiable." They were noted by Hazzard, in a
document Metherell produced to the Commission, in this way:
“Staff
Legislation
Find out when Tim will let Shepherd know.
Prob's assoc'd with advertising of position:
other applicants
selection process (1) takes place?
(2) if so, when?
Talk to Nick/Tim this week.
Press conference.
Method of application - charade v fact.”
The next meeting between Greiner, Metherell and Hazzard took place in the Premier's
office before lunch on 27 March. When he first gave evidence about that meeting,
Metherell said that he had discussed his 'hon-negotiable" issues with Greiner, and that
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he had used that word in the course of those discussions. Later he resiled from his
testimony about use of the word.
The notes made by Greiner show that there was discussion about various legislative and
local issues of concern to Metherell. Although this is not noted, Greiner also says that
Metherell asked him about what would happen with his staff if he took up a position in
the public service, to which Greiner said normal procedures would be followed, no
assurances would be given to anyone, but 'We would try to be helpful". Metherell's
recollection of the conversation roughly accords with that of Greiner, although there is
nothing in his statement about staff issues being raised. I think it is almost certain they
were.
After the meeting, the three men went to lunch together in the Parliament House dining
room. That was a visible sign of a warming of relations between the Premier and his
former Minister for Education. It is clear to me that this was part of a deliberate strategy
in anticipation of Metherell's resignation and appointment.
At this stage everything seemed to be going smoothly. Metherell had not finally
committed himself, but he wanted to take up a creative and constructive public sector
job rather than continue his frustrating life in Parliament. Hazzard was trying to achieve
what was best for his friend, and also advantage for the Government. So was Moore.
Greiner did not consider Metherell's past history should preclude him from a public
service job. He also perceived political advantage. At least by late March all knew that
Metherell would not resign unless it was to take up a job of the sort which had been
under discussion: if not with the EPA, then with the Premier's Department or the Cabinet
Office.
The same day - 27 March - Greiner requested the Liberal Party to proceed with the
pre-selection process for Davidson. On 30 March it was announced this would take
place on 14 April.
There were various further discussions, including one on Sunday 5 April when Moore
and his wife had the Metherells to lunch at their home. The details do not seem to me to
matter.

9 April - A snag
Moore was the most frank and forthright of the witnesses who gave evidence before me.
From his viewpoint the matter was well advanced by the middle of March. This is taken
from his statement:
“On 16 March 1992, after my annual Ministerial Review on that day, I
discussed with the Premier Dr Metherell's approach, the proposed Executive
Director position in the EPA, and whether Dr Metherell could be appointed
to this position if he continued his approaches. The Premier indicated to me
that he would require the submission of a formal proposal because any such
position would have to be justified on its merits. The Premier indicated that
if the position was justified and I could show how the position could be
funded in the establishment period, he would consider approving the
position and supporting Dr Metherell's direct appointment if he approved
the creation of the position.”
It is clear from Moore's evidence that:
§

In his view a fifth Director's position at the EPA was justified, if the right person
could be found to fill it.
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§

Metherell was that person.

§

The position was created at the time it was so that Metherell could be placed in it.

§

At all times he proposed that should happen, which was to say the least an
unorthodox selection process for a senior public service position.

§

A consideration motivating him was that of personal friendship for Metherell, who
was in Moore's view slowly turning himseff' inwards and destroying himsey. Moore
thought that was an unfortunate waste of talents.

§

He knew Metherell's resignation was conditional upon him having suitable
employment to go to immediately. He knew political advantage would accrue to the
Government if all this came to pass.

As will appear, Moore persisted with these plans notwithstanding the outright opposition
of the head of the EPA, Shepherd.
The time had come for Moore to tell Shepherd of his plans. That happened on 8 April,
at about 8pm. This is taken from Shepherd's account of the meeting, which I accept.
“The Minister advised me that he had not been honest with me about
whether he had someone in mind for the position of Executive Director
(Long Term Strategic Planning). He advised me that the person he had in
mind was Terry Metherell. He provided me with two documents: one was
an unsigned direction to me to make the appointment and the other was an
Executive Council Minute (EXCO) for me to sign certifying that the
requirements of the Public Sector Management Act had been complied with
in relation to the appointment. He advised me that he had legal opinion
that I could be directed in this way. I presumed at the time that this was his
own legal opinion.
I suggested to him that the course of action proposed was unsound from
both an EPA perspective and from a community reaction perspective. We
discussed this briefly with the conclusion that he was the politician and
would have to wear the consequences of the community reaction, but the
EPA problems were of major concern to me.
I then suggested that there were two issues from my position. The first was
whether the direction he proposed to give could be given lawftilly and
whether I could sign the EXCO lawfully. The second was whether I was
prepared to stay as Director-General under these circumstances. I suggested
that we should explore the first one initially, since that was mechanical and
I was not yet ready to deal clearly with the issues involved in the second
one. I asked the Minister to obtain a current copy of the Public Sector
Management Act and he arranged for one of his staff to obtain this
immediately from the Parliamentary Library.
I then sat in the ante-room of the Minister's suite and examined the
legislation. The meeting then re-convened and I advised him that my
reading of the Act precluded him from giving the direction and precluded
me from signing the EXCO. The specific reasons were that the position had
not been advertised and the merit selection process had not been followed
as required by the Act. The Minister read the relevant sections and
concurred with my view.
We then discussed possible alternatives that might achieve the
Government's objective and stay strictly within the law. I advised the
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Minister that the only option I could see was to create Dr Metherell as a
Chief Executive Officer (CEO) because on a superficial examination of the
Act this appeared to avoid the requirements for a ' dvertisement or merit
selection. The Minister advised me of the urgency of finalising the matter
because of the government's intention to make the announcement on
Saturday, 11 April. He advised that this was connected with existing travel
commitments for himself and Dr Metherell and also with plans for the
Bya-Election that would result from Dr Metherell's resignation.
The Minister left the office to go into the Chamber. On his return he advised
that, after discussion with the Premier, he did not believe that the CEO
option was viable. I suggested that there may be other options but that he
would need to obtain competent legal advice to ensure that any option
would stand up to challenge because I believed that challenge would be a
certainty in view of the community reaction that I believed would follow.”
Moore met with Greiner to discuss what he called 'the process difficulties" that had been
encountered. Greiner rang Humphry, and arranged for the three men to meet at 7:30am
on 9 April.

A solution is found
At that meeting Humphry advised Greiner and Moore that the matter could proceed by
him appointing Metherell to a position with the Premier's Department, which had
already been advertised, and Metherell then being appointed at Ministerial direction to
the EPA. The processes were of some complexity, and are dealt with in Chapter 9.
According to Moore's statement, he told Shepherd of the proposed solution, and the
following conditions were then outlined by Shepherd:
(1)

that Lisa Corbyn (an Executive Director of the EPA) was prepared to try and
make the arrangement work (because Dr Shepherd did not wish to lose her from
the EPA (a view with which I concurred));

(2)

funding for the position was to be carried by the Premier's Department initially;

(3)

Dr Shepherd would need to meet Dr Metherell and discuss whether the proposal
could be made to work if it went ahead; and

(4)

Dr Shepherd would be able to cancel any secondment after a trial period if in his
opinion it did not work.

After consideration, each of these was accepted by Moore.
Humphry and Shepherd met late in the morning, to discuss the mechanics of the
solution and surrounding difficulties. Shepherd then said he was still considering his own
position. He had by this stage offered his resignation to Moore on two occasions.
Shepherd and Metherell then met, for about an hour. According to Shepherd:
“The meeting could not be construed in any sense as an interview to
determine Dr Metherell's suitability for any position within the EPA. The
meeting had two purposes. The first was for me to assess whether the
prospect of working with Dr Metherell. Was so unpalatable that I would
decide to leave the public sector despite my concerns for the welfare of the
EPA. The second was to confront Dr Metherell with my concerns about his
integrity arising from earlier dealings with him and to lay out the rules of
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conduct that would apply to any period of time he spent in the EPA. Dr
Metherell also clearly had concerns about the EPA position that he wished
to discuss.”
It was a distinctly unpleasant meeting. Metherell said in evidence before me that he
thought Shepherd's reaction was part genuine anger, and part theatrical show in the
hope Metherell could be dissuaded from pressing on. However that needs to be
considered in light of the undoubted fact that Metherell is somewhat bemused by those
who do not fully appreciate his talents and rectitude. Shepherd remained calm, but at
the end of the meeting said he would consider his position further.
Later Moore, Shepherd and Corbyn met, and later again Shepherd and Corbyn met with
Metherell. That meeting was less difficult than the Shepherd-Metherell meeting earlier in
the day. By the end of 9 April Shepherd was reluctantly reconciled to Metherell's
appointment proceeding, on the basis of the conditions stated above.
Shepherd gave evidence before me. He still harbours a sense of injustice about the
Metherell appointment. The fact is that four of the directors of the EPA, who work to
Shepherd, were appointed after exhaustive and orthodox selection procedures in which
he was involved. The fifth was foisted upon him.
Shepherd did not stand alone. It is worth noting at this juncture that the Board of the
EPA was most unhappy when it found out what had happened. At its first meeting after
the events in question, the Board resolved:
“... to express to the Government its grave concern over the way Dr
Metherell was seconded to the position of Executive Director (Long-term
Strategic Planning) within the organisation. The Board further expresses the
view that the Government should reconsider the secondment.”
The Board further resolved that, if Metherell took up the position:
”... his performance should be monitored as provided in the terms of his
secondment, and requests the Director-General to report after three months
his assessment of Dr Metherell's performance with a view to the Board
advising as to whether or not Dr Metherell's secondment should be
terminated.”
Niland as Chairman of the EPA was outspoken in his opposition to the Metherell
appointment.

The events of 10 April
On 10 April Humphry was in Canberra. He left the formalities to Harry Eagleton, the
Assistant Director-General of the Premier's Department. Eagleton was present at a
meeting with Moore and Metherell in Moore's office in the early afternoon.
Metherell then submitted a formal application for a position with the Premier's
Department. Until that time he had not been an applicant, although as will appear
Humphry says that he chose Metherell for the position the previous morning at his
meeting with Greiner and Moore. Metherell also signed a letter of resignation addressed
to the Speaker, which he retained. He received a letter of appointment which advised
that he was to be seconded to a position 'Within the Environment portfolio". That letter
was signed by Humphry, as was a letter to Moore advising of the appointment, and of
Humphry's intention to second Metherell, subject to Moore's concurrence. Moore signed
a Ministerial memorandum addressed to Shepherd, directing him to accept Metherell's
secondment to the EPA. Metherell also signed a letter concerning superannuation
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benefits. This process was described by one of the witnesses as a "round robin", which
seems appropriate.
At 4.40pm Metherell submitted his letter of resignation to the Speaker. He was
accompanied by Moore when he attended for that purpose.
At 5.15pm Moore and another Minister waited upon the Governor, and an Executive
Council meeting was held. The necessary documents were completed to have positions
created, and Metherell appointed.

Any inducements?
In Chapters 7 to 9 inclusive the conduct of individuals is examined in detail. That must
be done out of fairness to them, and also because under sections 8 and 9 of the ICAC
Act - see the beginning of Chapter 2 - corrupt conduct is defined in terms of the
behaviour of individuals. At this stage I am dealing with the general picture. To me it is
not a pretty one.
Metherell and his friends, Moore and Hazzard, wanted to get him out of Parliament and
into a career position in the public service, where he could do useful and challenging
work. Moore wanted Metherell to fill a position with the EPA, notwithstanding that
Shepherd was opposed. That position was created at the time it was so that Metherell
could be appointed to it. Greiner and Moore were not just aware of, but desired, the
political advantage likely to flow from Metherell's resignation. When it was discovered
that Moore could not appoint Metherell directly, he and Greiner enlisted the advice and
services of Humphry. The appointment was effected by way of manoeuvre: Humphry
first appointed Metherell to a position in his own (the Premier's) Department, intending
to second him to the EPA.
It does not appear that at any stage the participants were so crass as to talk of a job
being provided in exchange for Metherell's seat. In that sense no inducements were
offered. However it is quite clear that the resignation and the appointment to the SES
position were inextricably linked. Metherell could not take up any public service position
unless he resigned, and all concerned knew that. No Member of Parliament can take an
office of profit under the Crown. And Metherell was not going to resign unless he got a
job.
Consider what Metherell said. The following is taken from his notes dated 22 April. He
was then in Vanuatu. Gary Sturgess is the Director General of the Cabinet Office, and
'Brad" is of course Hazzard, with whom Metherell had been conversing by telephone
with some frequency.
“I recall another comment of Brad's that had sinister overtones: Sturgess is
involved now, especially since ICAC's possible inquiry has been talked of.
He's told Brad that ICAC might view the negotiations as improper if my
departure from Parliament was seen as conditional on a public service
appointment.
Brad tested me out, by implying no deal had been done in those precise
terms, and asked me if I agreed. I said I did = agree - while it was clear I
made the first move by saying to Brad I'd seen the EPA ads and I could
imagine filling that sort of position as a fulfilling alternative to parliamentary
life, there is no doubt the discussions with Nick and Tim dealt with and
dwelt at some length upon the precise conditions including passage of my
legislation, or most of it (a non-negotiable) and an appointment to a
"creative and constructive" position of substance – Cabinet Office, the EPA
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or such like (not a Commissioner of Inquiry or Assessor Land and Env.
Court, for example).
I won't have any bar of attempts to mislead or frustrate ICAC if it does
choose to get involved in this political stunt by Labor - which I don't think it
will.
Perhaps guide-lines to all Governments, including a future Carr
Government much more likely to engage in jobbery and rorts, would be a
helpful and constructive contribution from ICAC.“
Putting the matter plainly, the offer of a job to Metherell and his subsequent
appointment were conditions that had to be met if he was to resign. Accordingly a job
was given in exchange for Metherell's resignation. That is not to say that he was
unsuited for it. But he would not have resigned unless assured of the job and in that
sense the job was the inducement. And it needs to be remembered that the consequence
of the arrangement reached was a change in the composition of the Legislative
Assembly, which is in New South Wales the ultimate democratic institution.
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CHAPTER 4 - A JOB FOR A VOTE?
One of the allegations made before the matter was taken on by the ICAC was that
Metherell changed his vote on certain important resource/environmental legislation, and
he did so because he had been promised a job by Government. This chapter examines
that matter, and also the credibility of the politician witnesses. It is convenient to start
with Metherell, a man who kept a diary.

The Metherell diary
The diary has been mentioned already. The early entries relevant to the resignation and
appointment were written up in a standard Government issue diary, made available to
members of Parliament. Later entries were made on loose foolscap sheets of paper.
Metherell did not write up the diary daily. However most of the entries were made
within hours of the events to which they relate.
The Commission issued to Dr Metherell, and to each of the other key participants, a
notice requiring production of all relevant documents. Accordingly the diary (that word
being used to include the notes) was produced under compulsion. Metherell requested
certain excisions of material which was irrelevant, almost all of it being of an intensely
personal nature. Commission officers made a few further excisions on the same basis.
What remained was in part directly relevant, and in part indirectly so. All of what
Metherell said about political colleagues and opponents was very revealing of him as an
individual. In my judgment the diary, less the excised material, was a very important
document for the purposes of the investigation. Without it critical dates would have
remained obscure. It was a contemporaneous note, of which few were available.
Accordingly it had to be received in evidence.
I did not consider it practicable or proper to exclude material from it of a Political"
nature, notwithstanding that some of it was bound to be hurtful to individuals named.
The course of action proposed to be followed was outlined to all counsel in advance. No
suppression orders were sought. Legitimate forensic use of the diary was made by
counsel, particularly for Greiner and Moore, in cross-examination of Metherell.
At the time the diary was being prepared, Metherell did not contemplate it would come
into the public domain in its present form. He did propose using it for the purpose of
writing a book. I have no doubt the diary is both genuine and contemporaneous. As
mentioned earlier, I accept its reliability only as to primary facts. Metherell's musings and
conclusions are coloured and accordingly less reliable - in some instances perhaps not
reliable at all. However I accept that Metherell intended the diary to be personal, subject
to its possible use for later writing purposes, and did not intend to harm anyone by
keeping it.
It is the Metherell diary that drove Hazzard, and later Greiner, to concede that the
meeting which they had said in their statements occurred on 17 March in fact took place
nearly three weeks earlier, on 26 February. As stated previously, I accept that neither of
them set out to mislead the Commission.

Timber industry (Interim Protection) Bill
The history of this matter is complex, but it can be simplified for Report purposes
without importing inaccuracy.
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Once Corkhill sued the Forestry Commission. A court held that the Commission was
acting illegally in logging protected animal habitats. The decision clearly had a wider
effect than the terms of the precise court judgment. Arguably it meant that the State
could not legally log any forests without breaching the law. An attempt was made by
Government to change the situation by way of a regulation under the National Parks
and Wildlife Act 1974. However it failed, as the regulation was disallowed by the
Parliament. Of some relevance was the Endangered Fauna (Interim Protection) Bill,
introduced by the Opposition at the end of 1991, which passed through the Legislative
Assembly with Metherell's support.
Over ensuing months there was much controversy, but less rational debate. The
conservation movement portrayed the court decision and their view of the present state
of the law as enlightened and necessary protection of endangered fauna. Those in
favour of economic progress, particularly the timber industry, saw the decision and the
present state of the law as literally disastrous. Government sought to find a solution. It
could only do so by way of compromise.
The Timber Industry (Interim Protection) Bill was introduced into the Legislative
Assembly on 4 March 1992 by the responsible Minister, the Hon Gary West. Moore was
very much involved, both as Minister for the Environment and as Leader of the House.
Metherell spoke in the second reading debate, against the Bill. He voted in favour of a
motion to suspend standing orders to permit continuation of the debate, and voted
against the Bill being read a second time. At the Committee stage he voted sometimes
with other Independents against both the Government and the Opposition, but generally
with the Opposition. He voted with the Government at the third reading stage, as did
the Opposition. That happened on the afternoon of 6 March. That evening the Bill in its
amended form was rejected by the Legislative Council.
There was a great deal of debate and discussion during this time and over subsequent
days. Much of it centred upon two questions. One concerned the environmental impact
statement (EIS) process. The original Bill provided that the Forestry Commission which
prepared an EIS should adjudge it, a proposal which many found absurd, although it is
replicated in some other legislation. The amendment passed in the Assembly but
rejected in the Council provided for a 'Forestry Committee" to make the determination,
and submissions provided to me on behalf of Greiner describe its composition as
decidedly "green". The other issue related to the extent of wilderness areas, in which all
logging was to be banned.
On Saturday 7 March Greiner announced that Parliament was to be recalled on the
afternoon of 10 March, in order to consider the Bill further. As Greiner and the Deputy
Premier saw the situation, they had much to gain and nothing to lose. Either a
compromise acceptable to the timber industry would be worked out and passed, or the
Opposition and the Independents would be blamed for failing to pass legislation which
would save jobs. Metherell's diary shows that Moore rang him on the morning of 9
March, and that the two men discussed those two issues. According to Metherell's
statement, which nobody challenged on this point, he said to Moore:
“Can I make a suggestion. You might like to take this to Nick. I'm happy to
talk to him at any time if he wishes. It seems to me that there are two key
issues here: the EIS' and Wilderness protection. If you can solve these two
problems then there seems to be a workable solution. There must be an
arms length determination of Forestry Commission EIS'. We can't go on
with Forestry acting as judge and jury. Why not make the Director of
Planning the determining authority?”
After brief further discussion, Moore said he would let Greiner know.
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Greiner's call on 9 March
Greiner accepts he rang Metherell later the same day, after chairing what might be
described as a summit meeting which worked out the position Cabinet would be asked
to approve the next morning. In his initial statement to the Commission, Greiner made
no mention of this telephone call, and said he could recollect no discussions concerning
Metherell's future between 16 February and 17 March. As to that he as clearly wrong.
The proposition was put to him and pressed that he must have remembered the
telephone conversation, which was the first he had had with Metherell for a number of
months. He denied this, and his position throughout was that he could remember
neither the call nor the conversation that ensued. Having listened carefully to what he
said, and bearing in mind that he could have put together a version of the conversation
by no means unfavourable to him, I believed Greiner as to this.
Metherell's notes of 9 March show that he was at home discussing how to handle a
personally troubling matter:
”... when Nick rang: I thought I had been set up for an interview for a
moment when the secretary didn't introduce herself, & suddenly Nick was
on the line.
Nick said he'd met with Tim & Gary West; Tim had reported our
conversation. I outlined to Nick the two key points; he said the Government
was moving that way & he'd always been determined to move EIS
preparation & determination apart, with separate agencies. I accepted his
assurance; I suggested the Director of Planning &, he, the Minister for
Planning.
I said I couldn't believe he wanted to see 15 old wilderness nomination
areas logged - & that a listing of such areas, within the Bill's geographical
confines would probably suffice: so its likely we're back to an amended
Schedule 1 or alternative.
He said it would be 'helpful" if I supported a compromise tomorrow: &
couldn't resist adding that it would be 'helpful" in resolving "the other
matter" we'd been discussing (ie the job). I indicated I'd already signalled in
the House the undesirability of the 'Forestry Committee" assessment system,
& my support for an alternative; ...”
The rest of the notes do not matter. The part quoted is significant in and for itself, but
very much more so given Metherell's evidence. He was asked, by his own counsel, about
the way he voted on 10 March.
Did you do that in accordance with your conscience and your belief having
regard to political realities and the political process?-- Absolutely.
Were you in any way influenced by matters that were improper?---No, I
wasn't.
Did anyone between 5 and 6 March up to the time of the debating and the
voting on that bill seek to improperly induce you to do other than to vote debate and to vote honestly, impartially and fully in the exercise of your
functions as a member of the parliament?-- Are you covering the period of
the telephone call?

Report on investigation into the Metherell resignation and appointment

© ICAC

33

Perhaps I better exclude that telephone call for the moment?-- Excluding
the telephone conversation with the Premier, there was no such improper
approach.

The Bill goes through
On the afternoon and night of 10 March many matters were discussed in the Legislative
Assembly, some in committee. There were numerous divisions, some of them very close.
In most instances the Independent members McDonald and Moore voted with the
Opposition, and the Independent members Hatton and Metherell voted with the
Government, which had to rely upon the casting vote of the Speaker. The Bill was
ultimately passed, in a form acceptable to Government, and it later became law.
Metherell changed his position between 6 and 10 March. So did the Government, to an
extent at least as significant. I accept that Metherell and the Government wanted a
workable solution, as did Hatton. I also accept, without reservation, Metherell's evidence
that he was not induced to vote in any particular way by anything said by Greiner, or by
the prospect of the job which became his a month later.
Counsel assisting in his closing submissions accepted that the compromises offered by
Government between 6 and 10 March were sufficient to explain Metherell's shift in
position between those dates. A close analysis of the material generally, and Hansard in
particular, makes that clear. I also accept that Government was not desperate to achieve
a legislative solution at all costs. Had the Bill not become an Act, in circumstances where
the Opposition could be blamed, Government would not have minded much.
Finally I accept that in the course of the political process, compromise is frequently
necessary in the public interest. While I am satisfied Metherell acted at all times as his
conscience dictated, it is not surprising that suspicion should have been aroused when
other members of Parliament later found out job negotiations were under way at the
time of the vote in question. An issue which arises is whether legislation should prescribe
a period after resignation during which politicians would be ineligible for a public sector
position. That is the sort of question that will be taken up in the second part of this
investigation.

Some Law
A man named Boston was a Member of the Legislative Assembly of New South Wales
some 80 years ago. He and men named Harrison and Mitchelmore were alleged to have
conspired together that large sums of money be paid by Harrison and Mitchelmore to
Boston as inducement to use his position as a public officer to secure the acquisition of
private lands by the Government at public expense. He asserted the charge was bad in
law, and the matter was dealt with by the High Court of Australia: R v Boston (1923) 33
CLR 386.
Two important points were made by Chief Justice Knox at 393-4. First, it made no
difference that the payment was not made in relation to activities as a member but
outside Parliament.
“The influence which his position as a Member of Parliament enables him
to exert on a Minister has its source in his right to sit and vote in
Parliament, and it would be ideal to pretend that in discussions and
negotiations between a Minister and a member that right, or the power it
confers on a member, can be disregarded or ignored. The tenure of office of
the Minister and his colleagues may be dependent on the vote or the
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abstention from voting of an individual Member, or even on his words or
his silence in Parliament.“
It must follow that to induce a member by corrupt means to vote in a particular way is
illegal. Secondly, it mattered not whether the acquisition of the land in question would
have been for the public good. Knox CJ said:
“In the view I take of the matter, the question whether the transaction is in
fact, or in the opinion of either or both of the parties to the agreement,
beneficial to the public is wholly immaterial - the only question being
whether payment of money to a member of Parliament for the purpose
alleged in the information is an act which tends to the public mischief; the
tendency of such payment must be judged irrespective of the merits of the
transaction intended to be promoted.“
Justices Isaacs and Rich said the real question was how far a member of Parliament
could, without risk other than political rejection, make his public position the subject of
profitable trade by engaging in departmental intervention on behalf of individuals in
return for private pecuniary consideration to himself. 'The fundamental obligation of a
member in relation to the Parliament to which he is a constituent ... is the duty to
serve and, in serving, to act with fidelity and with a single-mindedness for the welfare of
the community." Service in the Parliament is a duty cast on the member. The learned
judges quoted what was said by Isaacs J in Horne v Barber (1920) 27 CLR 494 at 500:
“When a man becomes a member of Parliament, he undertakes high public
duties. Those duties are inseparable from the position: he cannot retain the
honour and divest himself of the duties. One of the duties is that of
watching on behalf of the general community the conduct of the Executive,
of criticising it, and, if necessary, of calling it to account in the constitutional
way by censure from his place in Parliament - censure which, if sufficiently
supported means removal from office. That is the whole essence of
responsible government, which is the keystone of our political system, and
the main constitutional safeguard the community possesses. The effective
discharge of that duty is necessarily left to the member's conscience and the
judgment of the electors, but the law will not sanction or support the
creation of any position of a member of Parliament when his own personal
interest may lead him to act prejudicially to the public interest by weakening
(to say the least of it) his sense of obligation of due watchfulness, criticism,
and censure of the Administration.“

Corrupt conduct by Greiner?
It is quite clear that a member of Parliament is a public officer, and if he or she is
promised personal material reward in exchange for the discharge of any aspect of the
duties of public office, whether within or outside the Parliament, then an offence is
committed by the person making the promise.
Did Greiner make such a promise in relation to the legislation, or otherwise seek to
induce Metherell to vote with the Government on account of a post-resignation public
service position? I have concluded the answer is in the negative.
That is not to say that I absolutely disbelieve Metherell as to what was said. Indeed I
accept the substantial accuracy of his diary entry. The matter cannot be put higher than
that, because he does not purport to have quoted the Premier precisely. Metherell had a
lot else on his mind at the time. However I accept that in his mind he thought an
inducement was being held out to him. When he gave evidence, he saw it as improper.
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Even on the basis of the diary, can that be said? In my view it cannot. Metherell
concluded that Greiner meant by "the other matter" to refer to the prospective job. His
notes say so. But there is an alternative, which falls short of Greiner soliciting Metherell's
vote, holding out the job offer as a bait. The two men recognised, as did Moore and
Hazzard, that if Metherell was to resign and take up a public service position that must
be done in a credible manner, and hence a warming of relations between Greiner and
Metherell had to become manifest. Greiner might well have been suggesting that if
Metherell did in a principled manner .move in the Government's direction, that would
have the incidental advantage of being such a manifestation. Viewed in that way, what
Greiner said as recorded in Metherell's diaries can be seen as suggesting something as a
precursor to the lunch which we know happened on 27 March.
That is a possibility which, being reasonably open, must be given due weight. It
precludes me from making a finding against Greiner that he was corruptly soliciting
Metherell's vote during the course of the telephone conversation on 9 March.

Politicians and the truth
In February 1991 the Commission published its Report following an investigation of
dealings between a publican and a police officer in the Sutherland region. One aspect
dealt with was a letter written by the publican's lawyer to investigating police officers,
which was objectively false and misleading, and the suggestion that the lawyer could
write such a letter with impunity so long as he was acting on his client's instructions.
That was dealt with in the Report under the heading "Lawyers and the Truth ".
In the course of the present hearing questions of credibility were important, and there
was some evidence that some of the politician witnesses told lies when it suited them.
The general topic deserves some scrutiny.
As has been said, Moore was a generally impressive witness. However he told a lie to his
departmental head. At the time the fifth director's position at the EPA was under
discussion with Shepherd, he asked whether Moore expected to appoint a specific
individual to it. Moore said that at that stage there was no one who was an applicant. I
asked him whether that was a misleading answer, and he said it was, adding it was a
carefully chosen answer. Later he apologised to Shepherd for having misled him. Moore
justified his conduct by saying that to have told Shepherd the true situation - Metherell
would be appointed to the job if he sought it - would have placed on Shepherd a
political burden of responsibility that it would be entirely inappropriate to put on a
public servant.
What that amounts to is that Moore misled Shepherd, for Shepherd's good. But not even
the greatest pragmatist could justify this as an unavoidable lie. There is no reason Moore
should not have told Shepherd that he had somebody in mind for the position which
was to be created, and would disclose the person's identity in due course of time.
It is commonly said that senior public servants have an obligation to be frank and
forthright with Ministers. That should be reciprocated.
Metherell was even more frank. Just before his resignation, he told some reporters that
he had nothing of the sort in mind. Before me he was asked:
“Were those statements correct?---No.
And can you give us any explanation as to why you would utter such false
statements to a journalist?---I didn't intend to confirm something that they
were putting to me. But you didn't - you went further than that, didn't you?

Report on investigation into the Metherell resignation and appointment

© ICAC

36

You made positive assertions about what you were going to do and what
you were not going to do?---Yes.
I mean you could have simply said, 'I don't wish to comment," or something
to that effect, could you not have?---No, I don't think so. I think that would
have been taken as confirmation of something that they would have
otherwise printed.
Do you consider it's an appropriate political tool to lie if
necessary?---Regrettably, in politics occasionally it is necessary and in
dealing with journalists, regrettably, it is also necessary occasionally.
Dealing with other parliamentarians?---I can't think of an instance but no
doubt during my parliamentary career there have been times when I have
lied. It has not been often and I can't recall a speck instance. I would
probably seek to avoid the statement. But in the case of the direct media
proposition to you, you can't simply say 'ho comment" if you don't want the
story to appear.“
Later he said that lying was regrettably ... past of a politician's armoury... He did not tell
the truth to the journalists on the day in question because to do so would have limited
his capacity to fulfil his legislative agenda before resignation. He went on to say that his
arrangement with Government depended on an element of secrecy.
In public utterances after the Metherell appointment was announced, Greiner
acknowledged it was of a political nature, but sought to minimize his role in relation to
it.
On 11 April in the course of a media conference he was asked whether the job was
fashioned for Metherell. He replied:
“No, not as far as I am aware. It is a position that has really been handled
by Mr Moore. No I think this is one of the positions that was originally
discussed but I have got to say that I am not on top of the detail of that.“
He later said that "the only input" he had was to say that any job Metherell "was to be
offered after he approached us was to be a job for which he was qualified ". Greiner was
interviewed on The 7.30 Report on 21 April. He then acknowledged that he had made
mistakes, asserted he was more likely than other political leaders to admit to them, and
said:
“What I in fact did was that I concurred when someone came to me and
said should we stand in the way of Dr Metherell if he seeks a position in the
EPA or elsewhere of that nature. And I said as long as it's a position that
he's capable of doing and there's no more money for it. I would not stand in
his way and that's basically my only involvement in what has now been
raging around me for 8 or 9 days.“
Later Greiner acknowledged that he had not cleared the Metherell job with Cabinet, and
was asked if he should have consulted more widely with his "minders". Quentin
Dempster, who was interviewing him, asked:
“It was just you, Metherell, Tim Moore, was it?
Basically, no. Yes, there's no secrecy about this. I mean this was basically a
long winding negotiation involving essentially Mr Moore and Dr Metherell in
which I played a minor role in terms of not standing in the way and it was a
deliberate, I deliberately did not widely consult, did not bounce it off my
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minders or off my colleagues. To the extent that I should have done that,
fair enough.“
Before me the Premier was asked whether various of these statements were true. His
various answers may be fairly described as qualified assertions that they were. It is
unnecessary to go through all of them. The relevant pages of the transcript are from 689
to 719. The most significant passage is as follows:
“What would you say to a suggestion that in this interview you were
deliberately playing down your role in the events that had taken place
between February and April of 1992 ?---I would say that given the nature of
any such interview, of which I have done many thousands, it is necessary to
have a simple view. My simple view was that my role was essentially to not
exercise the blackball and then to facilitate - no judgement as up to playing
it up or playing it down. It was clear, and clear in Mr Moore's press release
that had gone out that day, and which obviously I had o. copy of, that he
was saying - and it was accurate - that he was the person who had
negotiated the detail - does not seem to me to be an unreasonable approach
to take to that press conference.
But you agree, do you not, that unless you had taken the decisions that you
did, these events would never have unfolded in the way that they
occurred?---No, I agree that I was able to exercise a blackball at various
points of time.”
Greiner's role was in fact considerable. To recapitulate, he gave the green light to Moore
and Hazzard on 16 February, discussed the matter with Metherell in Hazzard's presence
on 26 February, had various discussions with Moore, approved the fifth director's
position at the EPA after 18 March with Metherell in mind for it, met with Metherell and
Hazzard again on 27 March, instructed Humphry to proceed with creation of the extra
EPA position at about the end of the month, took steps to have preselection
nominations called for the seat of Davidson in the knowledge that Metherell was likely to
resign, and was involved in meetings on the night on 8 April and the morning of 9 April
at which the late difficulty encountered was sorted out. To talk of him playing "a minor
role", as he did, was simply misleading.
It is not a criminal offence to lie, and as I was reminded so often during the course of the
hearing, the ICAC is not a "court of morals". However some plain facts can be stated.
One is that whenever politicians are speaking to journalists, on the record, they are also
speaking through them, actually or potentially, to the public generally. That is the public
they are sworn to serve. I do not think it an old fashioned irrelevancy to say that
politicians ought ensure that what they say to the public, the people to whom they must
give an account of themselves, is never misleading. They are most important role
models.
Greiner seemed uncomfortable when testifying about these interviews. He gave the
strong impression of a man who had been advised not to make any concessions, and
was following that advice. I do not think he lied to me, but certainly he was putting the
best interpretation on his prior statements that was arguably open.
Any politician inclined to criticise Greiner for his answers when interviewed should
ensure, before going on the attack, that he or she has never behaved in like manner.
The aim of what I have said is not to see Greiner criticised, but rather to hope that the
examination of the question by politicians generally may lead to a realisation that
standards of candour are lower than they need be, and ought be raised.
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CHAPTER 5 - BRIBERY
For reasons about to be explained, it is necessary in the case of each individual
participant to ascertain whether his conduct involved a criminal offence, or reasonable
grounds for dismissal as a public official. This chapter deals with the criminal offence of
bribery, and a similar statutory offence. The next chapter deals with dismissal.

Section 8
If conduct is to be categorised as corrupt, it must fall within s8 of the ICAC Act, and not
be excluded by s9. That is laid down by s7.
There is not much difficulty about s8. Most obviously, the conduct involved the partial
exercise by public officials of official functions: s8(1)(b). Greiner, Moore and Humphry
favoured Metherell, over all other applicants whether for a position at the Premier's
Department or with the EPA. The role played by each man was critical to the end result.
They were not impartial, because not all applicants received equal or similar
consideration.
The conduct of Greiner and Moore could have adversely affected, at least indirectly, the
impartial exercise of official functions by Humphry: s8(1)(a).
And a breach of public trust was involved: s8(1)(c). A member of Parliament was given a
job for extraneous reasons. One of them was Metherell's friendship with Moore. Another
was political advantage. It accrued to the Liberal Party, but also to Greiner and Moore,
whose prospects of remaining in Government were enhanced by the deal. Ministers are
better off than ordinary members of Parliament, not just in material terms although that
is true, but also because they have greater opportunities to exercise power and discharge
functions. Except when something goes wrong, it is more satisfying being a Minister than
not. Greiner and Moore were entrusted by the public with powers which were to be used
impartially. But that did not happen. Metherell was knowingly concerned in the
consequential breach of public trust.
But to say conduct falls within s8 is not enough. That and the following section form a
composite whole. Section 8 is a mere entry point. Having entered, it is necessary to
cross the barrier which s9 represents. Most of the debate in closing submissions had to
do with s9.

Section 9(1)
This critical provision is worth repeating:
”Despite section 8, conduct does not amount to corrupt conduct unless it
could constitute or involve:
(a) a criminal offence; or
(b) a disciplinary offence; or
(c) reasonable grounds for dismissing, dispensing with the services of or
otherwise terminating the services of a public official.”
It is possible to put s9(1)(b) to one side immediately. There are no disciplinary offences
so far as Ministers or members of Parliament are concerned. A member may be
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disciplined, for example suspended from the House of Parliament from which he or she
belongs for unworthy conduct. But to say that is not to speak of a "disciplinary offence".
Humphry cannot be disciplined. He could and should have sought more time, and he
could and should have declined to consider whether Metherell was the best applicant,
without interviews of those reckoned to be suitable. It can be said against him that he
did the Ministers' bidding. Accordingly disciplinary action, which could only be at the
Premier's instigation, would surely be inappropriate. In any event, I know of no available
disciplinary offence.
Therefore the question to be examined as against each individual is whether there was
corrupt conduct within the meaning of s8 which involved a criminal offence, or
reasonable grounds for dismissing him as a public official. The question of dismissal is
taken up in the next chapter. What follows immediately is a general discussion of bribery
in the context of s9(1)(a) of the ICAC Act. Possible application to individuals is
examined in Chapters 7, 8 and 9.

What is bribery?
In this State, bribery and corruption of public officials is still governed by the old
common law of England. In that country the matter has been governed by statute since
last century. There are also in New South Wales what are called secret commission
offences, the most important of which is section 249B of the Crimes Act 1900.
Common law bribery is generally described as the "receiving or offering of any undue
reward by or to any person in a public office, in order to influence his or her behaviour
in that office and to incline that person to act contrary to known rules of honesty and
integrity". The statutory offence already mentioned can be important, particularly in
relation to what might be called "third party bribes": see the Report on Investigation into
North Coast Land Dealings (July 1990) at p618. However in the view I take of the
matter, the same result is reached whether one considers the common law offence or its
statutory cousin.
The Report just mentioned contained the observation that the law related to corruption
and bribery in this State was "currently under review". It still is. It is sometimes desirable
to hasten slowly, but surely the existing law should have been changed long before now.
There is much wrong with it. As was pointed out in the North Coast Report, a precedent
exists. The following formulation was first used in England over one hundred years ago.
It catches an offer to any person intended to influence a public official. An offence is
committed by:
”Every person who shall ... corruptly give, promise or offer any gift, loan,
fee, reward, or advantage whatsoever to any person ... as an inducement to
or reward for or otherwise on account of any member, officer or servant of
any public body ... doing or forebearing to do anything ... .”

Some misconceptions
It seemed to be thought at an early stage of this matter that all depended upon who
approached whom, and specifically that Greiner and his colleagues were in the clear if
Metherell sought a job from them. That cannot be right. Whenever a bribe is paid, there
must be two parties, the person making payment and the recipient. Sometimes a citizen
will press a bribe upon a public official, who might not wish to accept. Sometimes the
public official will solicit the bribe, and payment is made by a reluctant citizen. It matters
not who initiates the process. Both are guilty, if payment is made and accepted.
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I speak of a bribe being paid, but the common belief that money must be involved is
quite wrong. Anything of value will suffice. Indeed in principle I believe that anything
considered desirable by the recipient would suffice. An example would be sexual
congress, which is not accorded material value except in the ranks of prostitutes and
their customers. If somebody offers to sleep with a public official if he or she will show
them favour, it seems to me impossible to distinguish this from a proffer of money in
terms of pernicious potential effect.
It is commonly believed that no offence is committed unless something of value in fact
changes hands, and a public official does something he or she would not otherwise have
done. That is wrong on two counts. If somebody approaches a public official and makes
a corrupt offer, then the former commits an offence, even if the offer is indignantly
rejected. And if it is corruptly accepted, there is no need to prove that it in fact affected
conduct. It is by no means unknown for public officials who take bribes to convince
themselves that their conscience is clear because they behaved as they would have done
in any event. What matters is the purpose with which the act is done - it must be so as to
incline the recipient to show favour, or refrain from showing disfavour, to the giver. And
if the recipient believes the tender of something of value is made with that intention, and
accepts the offer, then he or she is likewise guilty.
Finally, it is not to the point that the act done is in its nature lawful. To take the classic
case, if somebody pays money to another, that could be the discharge of a debt, or it
could be a gift, or it could be a bribe, and there are other possibilities. Of those stated,
the first two are benign. The third becomes malign only because of the circumstances in
which the payment is made. Accordingly it cannot be an answer in the present case to
say that Metherell was entitled to resign from the Parliament, or that Humphry was
entitled to appoint him to a job. All depends upon circumstances, especially the
connection between those events, and in particular the state of knowledge and the
intention of the participants at the relevant time.

Behaviour in office
An element of the offence of bribery is that the offer made be in order to influence
behaviour in public office. A matter debated before me was whether Metherell's
resignation was behaviour in office. In my opinion it was not.
That is not to say that a resignation could never be of relevance in a bribery
prosecution. Let it be supposed that a Judge has reserved decision on a matter, and one
of the litigants earnestly desires that the decision never be delivered. Suppose he offers
the Judge a substantial money payment to resign, before doing so. That would be a
bribe. But on analysis the purpose would be to influence the Judge's behaviour in office,
that is to say to ensure that he did not deliver the reserved decision while a Judge. Of
course once he ceased to be so, then he could not do that thing.
In this case, once the 9 March telephone call by Greiner is dealt with as I have done in
Chapter 4, there is no evidence or material suggesting that anybody sought to influence
Metherell's behaviour while he was a member of Parliament. The offer made was not in
order to influence his behaviour in public office. It was rather to influence him to leave
public office.

A suggested charge
Counsel assisting the Commission submitted that the conduct disclosed by the
investigation could involve the common law offence of bribery, stated in this manner:
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“That Metherell offered an undue reward, namely the delivery of a political
advantage by his resignation from the Parliament in exchange for a public
service appointment, which reward was intended to and did influence the
behaviour of Greiner and Moore in public office, namely to show favour to
Metherell in respect of his appointment to the State Senior Executive
Service of the New South Wales public service.”
Others might formulate the matter a little differently. The details do matter, but the
Commission is not a criminal court or a prosecutor. I do not have to decide whether
anybody has committed a criminal offence. I must decide whether the conduct of each
affected person could constitute or involve a criminal offence, that is to say whether
there is evidence of each element of a particular offence, applying the standard of proof
applicable before the Commission. I also have to recommend in each case whether
consideration should be given to action by way of prosecution.
A key element of the offence, however formulated, is that the offer is made with a view
to inclining a public official to act contrary to known standards of honesty and integrity.
That is taken up in Chapters 7 to 9. As will appear, and for reasons there stated, that
element is in my view lacking as against each of the participants.

Some precedents
It was submitted before me, particularly by counsel for Greiner, what had been done
was not unusual. I was given a folder of materials marked "Jobs for Seats" which
contained some detail in respect of 19 cases in which a member of Parliament in this
country had resigned and taken up a Government appointment. There are doubtless
others. In most cases the information provided was sparse. None of them appeared to
involve an appointment to a public service position. Generally the appointment was by a
Government of one of its own to a diplomatic or judicial position. Such positions have
always been in the gift of Government, the appointments are made by the Executive
Council, and there are no statutory requirements of appointment on merit. As appears
from Chapter 9, this case is very different. Some of the appointments presented gave
rise to controversy, at the time or subsequently, for example, the appointments of Sir
Garfield Barwick QC and the Hon Lionel Murphy QC from the position of Federal
Attorney General to the High Court, effected respectively by a Liberal Government in
1964 and an ALP Government in early 1975.
Others were more contentious. In September 1965 the then Liberal Government in New
South Wales appointed a Labor member of the Legislative Assembly as Agent General
in London, in the hope that it could win the marginal seat he held and thereby buttress
its very slim majority. The most notorious case of this general sort involved the
appointment of Senator Gair as Ambassador to Ireland and the Holy See in 1974. That
was again a case of a Government appointing a political foe in the hope of obtaining
control of a House of the Parliament, namely the Senate.
In the two cases just mentioned, the attempts failed.
They are roughly analogous to the present facts and circumstances. In each of the earlier
cases political advantage was sought to be achieved. In each case those who made the
appointments would doubtless contend that the chosen individuals were suitable for
their respective posts, but I do not imagine anyone would think they would have been
appointed were it not for the prospect of political advantage.
It is fair to say that in neither case was there a criminal prosecution, nor so far as is
known any thought of one. In the first case the manoeuvre was seen as politically sharp.
In the second case there was some talk of the political system having been corrupted,
but so far as I know no direct allegation of corrupt conduct by individuals.
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The material mentioned is of some assistance on the question of rules of honesty and
integrity, at least in the sense that they roughly reflect standards at the time the various
appointments were made.
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CHAPTER 6 - DISMISSAL
If conduct falls within s8, but does not involve a criminal offence, it will be corrupt
within the meaning of the ICAC Act if the test contained in s9(1)(c) is satisfied. In that
event the conduct must constitute or involve "reasonable grounds for dismissing,
dispensing with the services of or otherwise terminating the services of a public official."

Ministers as public officials
The term “public official" is defined in s3(1) of the ICAC Act to include the Governor, a
Minister of the Crown, a Member of the Legislative Council or of the Legislative
Assembly, and numerous others from Judges through to ordinary public servants.
Accordingly a Minister of the Crown is a 'public official" as defined at two levels. He
becomes such when elected to Parliament. And he becomes a public official in a
super-added sense when appointed as a Minister.
Neither Parliamentarians or Ministers render "services". That word is appropriate to
describe work done in employment, under what is sometimes called a master and
servant contract. Both members and Ministers hold office, they are accountable to the
public generally, but have no master in the strict legal sense.
Accordingly the question is whether in all of the circumstances any conduct of a Minister
"could constitute or involve ... reasonable grounds for dismissing ... a public official",
namely Greiner as Premier or Moore as Minister for the Environment.
It is proper to put to one side the question whether reasonable grounds exist, for
consideration when individual cases receive attention. In my opinion, assuming for the
moment that such grounds do exist, one can sensibly talk about dismissing a Minister.

The constitutional position
The Constitution Act 1902 contains the following relevant provisions:
“35C (1) The Executive Council shall consist of such persons as may be
appointed by the Governor, from time to time, as members of the
Executive Council.
(2) The members of the Executive Council shall hold office during the
Governor's pleasure.
(3) The Governor may appoint one of the members of the Executive
Council as Vice-President of the Executive Council.
35D (1) The Governor shall preside at meetings of the Executive Council.
35E

(1) The Premier and other Ministers of the Crown for the State shall
be appointed by the Governor from among the members of the
Executive Council.
(2) The Premier and other Ministers of the Crown shall hold office
during the Governor's pleasure.”

These provisions are overlaid by conventions, some which the law recognises and others
which are merely political. The most important convention is that the Governor will not
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act unilaterally, but on the basis of advice from the Premier and where appropriate other
Ministers.
But that is not to say that the Governor cannot dismiss a Minister. It is quite plain from
s35E(2) that the Governor can do so. The historical precedents are rare, and highly
controversial. Governor Game dismissed Premier Lang in New South Wales in 1932.
And Governor-General Kerr dismissed Prime Minister Whitlam on 11 November 1975.
Under s35E(2) the right of dismissal is absolute. Office is held "during the Governor's
pleasure ", and if he pleases then the commission of a Premier or a Minister can be
withdrawn. The fact this is highly unlikely to happen does not affect the strict legal
position.
A possible difficulty arises, because s9(1)(c) of the ICAC Act talks about "reasonable
grounds". How can this be fitted in with the constitutional statute?

Dismissal of Ministers
The answer is that the right of the Governor to dismiss a Premier or Minister without
giving reasons, or even having reasons, does not preclude the possibility that there will
be reasons. In the nature of things, there almost certainly will be. There can however be
reasons, which are not reasonable. A particular Governor could, at a theoretical level,
dismiss a Minister because of his or her race or religion. That would be the reason, but it
would not constitute reasonable grounds.
If however the Governor dismissed a Minister because of his or her conviction of a
heinous offence, everybody would see that as constituting reasonable grounds. In a
practical sense, it is likely such a Minister would resign immediately. If he or she did not,
it is likely the Premier would advise the Governor to withdraw the Minister's commission,
and that advice would be followed. If the Parliament was sitting, the House to which the
Minister belonged could pass a motion of no confidence in him or her, which would
automatically lead to such advice being given and followed. But if none of these things
happened, the Governor could act unilaterally, and would have reasonable grounds for
so doing.
I am not to be understood as saying that only conviction of a heinous offence could
amount to reasonable grounds. The point at this stage is to establish that the fact
s9(1)(c) of the ICAC Act requires such grounds does not lead to the conclusion that
dismissing a Minister cannot happen within the meaning of that subsection.
Another possibility exists. The Executive Council is required to advise the Governor in
the government of the State: s35B. The Premier and all Ministers must belong to the
Executive Council: s35E. If the Executive Council met and agreed to recommend to the
Governor that he withdraw the commission of a Premier or Minister, he would be bound
by convention to do so. In my view that would amount to dismissing a Minister on
reasonable grounds within the meaning of s9(1)(c) of the ICAC Act.
Two additional arguments tend to the same conclusion. One is that s37 and s26 of the
ICAC Act say nothing about dismissal. They are mentioned in the next chapter. In
certain circumstances evidence given or documents produced to the Commission cannot
be used in "civil or criminal proceedings or in any disciplinary proceedings". That makes
it likely that dismissing is a broader concept, and may include steps taken which are
insusceptible of challenge before the courts. That is consistent with exercise of power by
the Governor under the Constitution Act. See also s74B of the ICAC Act.
Finally, the ICAC Act aims to embrace all who work in the public sector, from the
highest to the lowest. It would be anomalous if the test of corrupt conduct was
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completely different for Ministers, as against for example the general mass of public
servants. If it appeared that Parliament had looked after some of their number, that
would not be conducive to confidence in this Commission or the Act under which it
operates. In my view a court construing the provision in question would seek to do so as
I have done, because an anomalous and unfair result would otherwise arise.

The political reality
In reality, it is not likely that the Governor would be required to consider dismissal of a
Minister of his own volition. What would rather happen is that, if cause was seen to
arise, there would be Parliamentary debate, perhaps on a motion of no confidence in
the Premier, a particular Minister, or even the Government as a whole. Depending
upon outcome, certain advice would be given and followed.
It is clear to me that the Commission should not seek to anticipate what the Parliament
would or might do in given circumstances. Apart from practical difficulties, each House
of the Parliament comprises elected members. Each House is properly jealous of its
privileges. No appointee to office should presume to tell the Parliament what to do. I
have decided upon the course to follow.
If it appears that the conduct of Greiner or Moore is such as could constitute reasonable
grounds for dismissing him from office, by the Governor acting alone or on the advice of
the Executive Council, then that will suffice to meet the test set by s9(1)(c) of the ICAC
Act. It is not necessary to conclude that the conduct should in fact give rise to dismissal.
It will be enough that it could, that is to say that a decision to dismiss on the basis of it is
capable of being categorised as reasonable.
Out of deference to Parliament, I propose to refrain from suggesting what course it
should follow. That is a matter for the members of Parliament collectively. They have a
grave responsibility to act in an appropriate manner on the basis of this Report. Nothing
I say can or should be seen to dictate to them what the proper outcome would be.
Because of the political realities as I see them, I will not be stating pursuant to s74A(2)
that consideration should be given to the taking of dismissal action. The Governor is
very unlikely to act except on the basis of advice, following Parliamentary resolution, if
any. And to repeat myself, I do not think it appropriate for the Commission to push the
Parliament in any particular direction.
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CHAPTER 7 - CORRUPT CONDUCT BY
METHERELL?
It is now necessary to examine the conduct of individuals, in detail. Metherell is the
obvious man to start with, because it is he who initiated the entire course of events.

Sections 37 and 26
Witnesses before the Commission are required to answer all questions. They must also
produce all relevant documents if given a notice for that purpose. Any witness may
object to answering any question, or producing any document. If that happens then by
s37(3) and s26(2), the answer made or document produced is not admissible in
evidence against the person in any civil or criminal proceedings, or in any disciplinary
proceedings.
Metherell, and indeed all other witnesses, answered all questions without objection.
However he objected to the production of all documents. That means that his diary
(which word includes the notes) could not be used against him in a prosecution. In
deciding whether consideration should be given to the prosecution of Metherell, there
must be put to one side the diary and indeed all other documents produced by him.
That has possible consequences beyond Metherell. If a charge of bribery might be
justified against him, but appeared not to be so because of unavailability of documents
to use against him, then it might be thought anomalous to prosecute others, particularly
if he would have to be used against them as a witness.

Metherell's Position
Putting the 9 March telephone conversation to one side, Metherell's position when giving
evidence before me was that neither he nor anybody else had behaved improperly.
Metherell did not commit himself to leaving Parliament until well into April. Until then,
he was negotiating. From an early stage his position was that he would consider
resigning his seat if he was given a job in the public sector which was, in his words:
“... creative, constructive, central.
Yes. And that it be a job at an appropriate senior level in the public
service?---Yes, I saw that as really just a corollary of the other, rather than
as a separate factor.”
Other requirements were that his staff be appropriately looked after, that his legislative
program be substantially dealt with, and that certain local electorate matters be dealt
with to his satisfaction. He also knew that Greiner was proposing to take advantage of
the situation by advancing the preselection process, and calling an early by-election. It
was put to him by counsel assisting the Commission:
“Of course, that was the truth, was it not, that your departure from
parliament was conditional upon you obtaining an appointment in the
public service?---No, not in the sense in which you're putting it, I think.
Well - - -?---There were a number of aspects of the arrangement and I think
we have covered a number of those before.”
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But ultimately you wouldn't have resigned if you hadn't have received the
appointment?---No, ultimately I wouldn't have resigned unless the
government had met the other conditions that I had set, particularly in
relation to my legislation.
Now, if you could turn to the last page of the transcript - - Commissioner: Yes, but one has to add to that. “And unless you got an
appointment"?---Yes, there were a set of arrangements, but I think - - That's right?--- - - - it's being put to me one way; I'm simply trying to
balance it up.
Mr Clark: You say it was a number of conditions? --- Well, there certainly
were.
Yes. One of which was you getting an appointment?---Yes.
Metherell is a highly political animal. He knew that what he was offering to Hazzard,
Moore and Greiner, which was initially the prospect and later the promise of his
resignation, was highly attractive to them. And he knew that Moore proposed to effect
the appointment himself. He did not want the appointment method to be by way of
"charade" - see the notes of the Hazzard/Metherell conversation in Chapter 3 at p29. But
he was not prepared to go through a normal process. There is no evidence he knew that
Moore and Hazzard were significantly motivated by feelings of friendship towards him.
(In contrast, Moore conceded he was so motivated, and Greiner conceded he knew
that). Certainly Metherell believed he could do the EPA job, although he was
constrained to concede he could not claim to be the best applicant. That is obvious, if
only because he did not know who else might apply. He knew that the method of
appointment would be 'unorthodox". He knew that normally there would be an
advertisement placed, a number of applicants responding to it, and a selection panel.
“Were you prepared to submit yourself to that process?---No. The difficulty
I had was the application process itself, because the moment that I put in an
application in any norm al form al process, if we stuck by what I understood
to the book, that would be immediately leaked to the media...
But what was wrong with you seeking a job on merit and competing with
other candidates who might have applied for it?-- Because my application
wouldn't have been judged on its merits because of the prejudicial reporting
that would have followed the leaking of my application in the media.
In other words, you're saying that you would have no faith in the panel that
might have been chosen to select you?---I had I think two concerns; one was
that the media reporting of what I assumed would be a leaking of my
application, the media reporting would be strongly prejudicial and that that
in turn would make the job of any selection panel extraordinarily difj7cult
and whatever the outcome of the process that all sorts of allegations would
be levelled about whoever found their way onto the selection panel.
Did you know that under the Public Sector Management Act jobs that were
going to be filled by outside applicants had to be advertised?---Not in any
specific way, but I certainly knew that advertisement was part of the process.
So you knew from fairly early days that some other way round would have
to be found?---Well, what I knew was really more from practice. I have
certainly never made a study of the relevant legislation. I just knew that
advertisements appeared and I made a very quick assumption from that that
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if I was involved in any public application process in the normal way that
that would be leaked and that there would be prejudicial publicity.
Commissioner: What that comes down to is that if you were going to be
appointed to a public service position as was by then your earnest wish then
it would have to be done in an unorthodox fashion?---Yes. With that
additional concern, it's difficult to say this, but there was a concern that the
government might be tempted to stack the selection panel to ensure my
selection and I did not want that to occur.
Mr Clark: Did it occur to you that there might be out in the market place
other persons who might be as equally qualified or better qualified for this
job?--- It occurred to me, yes.
And that those persons would be denied the opportunity of applying and
having the prospects of obtaining the position ?---Yes. I must say I didn't
dwell on that.
No. Well, no doubt you didn't, but - and that the organisation to which you
were going to be appointed might not necessarily get the benefit of those
person's skills?--- Well, I knew they were going to get the benefit of
someone who was skilled and would give 150 per cent to the job and cared
deeply about the issues with which they were concerned.
So I suppose it follows that you never had any lack of confidence in your
own ability to do this job?--- No. Nor my commitment to it.”
I accept that Metherell wanted a real job, not a sinecure.

Corrupt conduct?
As appears from the next two chapters, I am satisfied that Metherell's application for a
job was not handled impartially. And he must have known that. It was obviously
exceptional that an applicant for a SES position should be awarded it within hours after
signing the application, without interview, and on the basis that it was given in exchange
for the proffered resignation from Parliament. Metherell's ultimate willingness to resign
on condition he was forthwith appointed to a SES position was, in terms of s8(1)(a),
conduct that could and did adversely affect the honest and impartial exercise of official
functions by public officials, namely those involved in the appointment.
I am not satisfied that Metherell's conduct did constitute or involve the criminal offence
of bribery. There is evidence that Metherell offered an undue advantage or reward to
Greiner and Moore by an unheralded resignation from office which they could turn to
account, in a manner favourable not just to the Liberal Party but to them as individuals the intended shoring up of the Government would also shore up Greiner as Premier and
accordingly Moore as Minister. The next requirement is that of corrupt intention
accompanying the offer. It is by no means clear that Metherell had such an intention. So
high is his self esteem that he was doubtless convinced the State generally would benefit
through his transition from Parliament to a senior bureaucratic position.
Greiner, Moore and Humphry were of course all performing public functions. The
penultimate requirement is that the giving of the undue reward or advantage was
intended to influence the recipient in the performance of public functions, and that
seems obviously the case. There is no other way to make sense of the exchange of
Parliamentary position for job.
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The final requirement is that the nature of the intended influence must be such as to
induce those receiving the advantage or reward to act contrary to known rules of
honesty and integrity. I do not believe that Metherell had any such intention, or that a
jury would accept that he did have. Whether one likes it or not, and acknowledging that
the analogies are imprecise, what have been called 'jobs for the boys" are part of
practical politics in this country. Probably they should not be, and that matter must be
looked at in the second stage of the current inquiry. However at present I must take the
situation as it is, not as it should be. A jury would be directed to consider the matter
according to current and not ideal standards.
There is every reason to believe that Metherell was to be favoured, that he knew that
fact, and accordingly to be critical of the propriety of the conduct of those involved,
Metherell included. It is a very different thing to say that his conduct was potentially
criminal in nature. He did not know the fine detail of what was done on 9 and 10 April
to get him appointed. He did not want a charade, or a sinecure. He wanted a lawful
appointment to a real job. Of that there can be no doubt. I believe evidence is lacking
that he was seeking to induce any of Greiner, Moore or Humphry to act contrary to any
known rules of honesty and integrity.
In terms of s9 of the ICAC Act, and so far as Metherell is concerned, there are not and
never were grounds for considering his dismissal. At the relevant time he was not a
Minister. His position is therefore different from that of Greiner, and of Moore. They
were part of the Executive. He was not. He has to be considered simply as a member of
Parliament.
Nothing he did would have warranted his expulsion from Parliament. The position
would be different if he had exchanged his vote for material advantage. That is a good
example of grave misconduct which would have warranted his expulsion from
Parliament, which is a form of dismissal within the meaning of s9. Finally, he has done
nothing wrong as a public servant. Indeed he has done nothing at all as a public servant.
Accordingly my conclusion is there has been no corrupt conduct on the part of
Metherell. However, it should be clearly stated that his appointment was by an improper
method. He was favoured, as he knew.

The costs question
In the course of his closing submissions counsel for Metherell urged me to recommend
that Metherell receive legal funding on the same basis as was granted to Greiner, Moore
and Humphry.
The question is one which arises under s52 of the ICAO Act. Application may be made
by a witness to the Attorney-General for legal or financial assistance. He is required to
have regard to the public interest, including the significance of the evidence the witness
is giving or appears likely to give, and the prospect of hardship to the witness if
assistance is declined. I know little about Metherell's financial circumstances, or the
prospect of hardship. I acknowledge that the evidence he gave was highly significant. To
take the matter further would be to usurp the role of the proper officer, the
Attorney-General, and I decline to do so.
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CHAPTER 8 - CORRUPT CONDUCT? - GREINER
AND MOORE
The cases against Greiner and Moore require separate consideration, but it is convenient
to look at them in association with each other. While their roles were not the same, each
was a critical participant without whom the resignation and appointment would not have
occurred.

Greiner's position
Greiner was asked whether Metherell's resignation and appointment were dependent
upon each other. The initial reply was that:
“He couldn't do both.
He couldn't do both, but he wasn't going to resign except so he could take
up a creative and constructive position elsewhere?---Well, I'm not in a
position to speculate on that. I guess at that time the answer is probably,
yes, but generally I don't know the answer.
No. But was your understanding that if Metherell was to resign it would be
necessary for him to have somewhere to go and work?---It was never
conceived in that sense. The only discussion I was involved in was whether
there was a job which was a suitable job and a job he could do on his
merits.
Yes. Did you know, as at 10 April, that it was proposed that he should
tender his resignation and be appointed to the position with the EPA within
the course of the afternoon?---I think so, yes.“
A little later he agreed that the resignation and the appointment were not just sequential,
but also consequential.
Greiner knew that the method of appointment was unorthodox. He knew that Metherell
was being appointed to one position in order to be seconded to another, that the second
position had not been advertised but the first had been, and that normal interviews were
foregone. However I accept that he relied upon Humphry's professional judgment, and
believed that what was being done was in all respects lawful. As with Metherell, I do not
think that it can be concluded that Greiner saw himself or would be seen by a notional
jury as conducting himself contrary to known and recognised standards of honesty and
integrity.
As is clear from what has been said already - see Chapter 3 – there is much that can be
said against Greiner. He knew that Metherell was being favoured for the job, he went
along with that, and Greiner's conduct therefore failed the test of impartiality. He knew
or believed that political advantage would accrue to Government from Metherell's
resignation, and took steps to maximise that advantage by advancing the preselection
process and calling an early by-election. He said he believed that Metherell was fit for
appointment, notwithstanding strong reservations about him personally.
“Mr Greiner, when Dr Metherell resigned from the Liberal Party, did you
believe that was an act of gross disloyalty?---Yes.
An act of gross disloyalty both to you and to the Liberal Party?---Yes.
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Did you believe it was the act of a deceitful man?---Yes.
Both to you and to the Liberal Party?---Yes.
Did you believe it was the act of a man who was capable of
treachery?---Yes.
Both, again to you, and to the Liberal Party?---Yes.
And did you take the view that at that time he was an unstable man?---I
don't know that I took a psychological view, Mr Clams.
But you certainly had views about his mental state, did you not?---I'm not
sure I can answer that. I was totally - I mean if I could answer it this way. I
was totally bemused and amazed at the action he had taken and the way he
had taken it.“
Greiner said he had read the transcript of Metherell's evidence before the Commission,
and parts of the diary. They had reinforced his views that Metherell was a man capable
of political treachery, personal disloyalty and deceitfulness.
“And this was a man that you were prepared to have work as a policy
director in your department?-- In my judgment he would have done that
task admirably and indeed he was being appointed to my department only
as means of being put in another position.”
For reasons like those expressed in Metherell's case, I do not believe that Greiner's
conduct did constitute or involve the criminal offence of bribery. However I have
concluded that his conduct was such as could constitute or involve reasonable grounds
for dismissing him from the position of Premier.

Dismissal?
In the end it is for others to decide whether a dismissal should be effected. All I need say
is that if there was a dismissal on the evidence contained in this Report fairly admissible
against Greiner, then in my view it would be on reasonable grounds. Looking at the
matter in reverse, such a decision could not be attacked as unreasonable and
accordingly without justification.
The facts I have found which warrant this conclusion are that Greiner:
§

played a major role in the negotiations;

§

which led to Metherell resigning his seat from Parliament in exchange for an SES
position; which became his as a result of a process which was not impartial;

§

involving as it did, to Greiner's knowledge, a desire on Moore's part to help a friend;

§

involving as it also did political advantage to the Government, and prospectively to
Greiner personally; and

§

involving as it did a senior public service position which was filled otherwise than on
a competitive merit basis, in a way which favoured Metherell over all other
applicants.

I do not conclude that at the time Greiner knew or believed that he was doing anything
corrupt. He saw it as a smart political move. In part he was motivated by a desire not to
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prejudice Metherell's future employment prospects because of his (Greiner's) justified
views of Metherell's past conduct. As we know, he kept knowledge of the operation
tightly confined. Perhaps had he consulted more widely, it would have been pointed out
to him that the proposed set of actions was deeply flawed in principle.
In the end I think there is no room for doubt that it was so flawed. A key characteristic of
the Australian-style public service - as opposed to those in the United States, or China,
and many other examples could be given - is that officers are appointed on merit, which
is tested by competitive examination or interview. As appears from the next chapter,
statute permits some departures, but they are rare. Everyone would agree that if a
departmental head took steps to fill a public service position with a brother, a son, or a
nephew, without interview, that would be wrong, even if the appointee was fit for the
purpose. The conduct could be such as to warrant consideration of the departmental
head's suitability to hold office.
Is not this case just as bad? Greiner sanctioned the appointment of a man who had
become a political opponent, without interview. He did that with a view to a change in
the composition of the Legislative Assembly which would favour the Government,
Greiner's party and Greiner personally. It seems to me that these are serious matters,
and such as could provide reasonable grounds for his dismissal.
It is in my view no answer to say that the appointment was at all times to be announced
publicly, which means that (as happened) the veil of secrecy would be lifted. Putting the
matter bluntly, Greiner and Moore proposed to tough out the situation.
Nor is it an answer to say that Metherell was capable of doing the job. Doubtless he was.
I do not doubt that others were also. Attempts were made to persuade me that he was
the best possible applicant that could be imagined, but I was not convinced. The whole
point of an interview process is that it enables one to test applicants, and see whether
impressions gained through reading the applications, and perhaps some prior knowledge
of some applicants, are accurate or otherwise. Because of the truncated process
followed, that could not happen here. Hence my fording that there was a lack of
impartiality, that Metherell was favoured and that Greiner was a party to that
favouritism.
It is not for me to express a view as to whether or not Greiner should be dismissed from
his position. However I cannot say that the circumstances would not warrant that course
being followed. In terms of s9 of the ICAC Act, he could be dismissed, on reasonable
grounds.
As Greiner's conduct comes within s8(1), and could involve reasonable grounds for
dismissal within the meaning of s9(1)(c), I ford that his conduct was corrupt in terms of
the ICAC Act.

Moore's Position
A good deal has been said already about Moore's involvement and knowledge. He did
more, and knew more, than anybody else involved.
In contrast to Greiner, he viewed Metherell as being a man of integrity, as well as very
capable. The concept of the fifth director's position with the EPA was in his mind before
Metherell spoke to Hazzard.
It was clear to Moore that Metherell's resignation was from his viewpoint conditional
upon him obtaining a senior public service position. Moore acknowledged that Metherell
had seen his letter of 18 March to the Premier, and had suggested minor changes to the
draft.
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“In other words Dr Metherell would get the position if he wanted it?-- If Dr
Metherell were an applicant I considered him to be eminently qualified and
I did not believe that it would be fair to either Dr Metherell or any public
servants who were put on a selection panel, that if Dr Metherell were to be
an applicant and were to be appointed that some sort of charade process
should be gone through because nobody would believe that it was done
fairly and it would place an intolerable risk on the reputations of the public
servants involved.
And I take It that it follows does it not - - -?---Of course I do believe that Dr
Metherell is eminently capable of being selected for that position on his
merits if he were a non political application. Yes, I understand that's what
your position is, minister, because I think you made mention of it very early
in your evidence, but you had no intention of finding out whether there was
any other person in the community, whether it be in New South Wales or in
Australia or anywhere else who was just as equally capable of doing the job
as Dr Metherell?---Well, I am I think reasonably well aware of the range of
people for - in that son of level of capability within what might be described
as the brown end of the environmental spectncm across Australia including
interstate bureaucracies. I am not aware of anybody else in Australia who
would be any more qualified than Dr Methenell with the possible exception
of Barry Jones who was clearly not available to me.“
Moore had to concede the possibility there might be somebody as well qualified as
Metherell, putting all political considerations to one side.
“But once you have allowed back into the equation broad political
considerations it was obvious to you that he was a man who carried a fair
bit of baggage with him, he was a controversial figure?---But, commissioner,
it's not so much for the nature of the controversiality or otherwise of Dr
Metherell. My view is that with the nature of the New South Wales
Parliament being as it is, I mean Dr Metherell's controversiality and his
departure from the Liberal Party would compound the problem but
certainly my view is that if any member of the cross-bench were to apply for
a position that took them out of the parliament, and bear in mind that at the
time there were five Independent members of the Parliament, if any one of
them had resigned for any reason the Liberal Party would have a
reasonable expectation of winning the electorate, that it wouldn't have
mattered whether it were Dr Metherell or Dr Macdonald or Mr Hatton or Ms
Moore or Mr Windsor. If they were to be appointed to be an applicant for a
position in the public service I believed, and the Premier concurred and said
to me words to the effect that this will have to be an up front political act,
that any selection panel of four or ftve people who were asked to interview
Dr Metherell or any of the other four, could not do so in a fashion that
would have either the acceptance or the rejection of that person except it as
being other than a political decision and not a merit one.
Right, I understand that. Well, let's just stick with that for the moment before
we come back to where I was taking you. So far as any of the Independent
members of Parliament were concerned there would be, for reasons you
have explained, great difficulty in their appointment in an orthodox manner
following interview?---Indeed.
And that dificulty had at least these aspects: it would be unfair to the
members of the selection panel?---Yes.
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Because it would appear, whatever the reality might be, that they had been
pan of a charade?---Indeed.
And would be bound to give rise to very great resentment on the part of
other applicants for the position?---There was absolutely no doubt in my
mind that if you went through such a process it would be monstrously unfair
to the other applicants.“
What seems to have been overlooked in the entire process is that the course followed
was also bound to give rise to justified feelings of great unfairness on the part of other
applicants, and potential applicants. In some circumstances particular appointments
simply cannot be made. This may well have been such a situation. No matter how well
qualified Metherell was, his appointment by any method was bound to give rise to
perceptions of unfairness. What should have happened, if he wanted an SES position,
was for him to have resigned first, then applied and taken his chances. Once he ceased
to be a member of Parliament, the difficulties faced by a selection panel would largely
dissipate.
Moore said that his desire to help Metherell as a friend was an important motivating
force at all times. He also said that he took responsibility for the appointment. Finally he
accepted that Metherell finished up in a job that Moore created for him, although he
wished to stress that Metherell was in his view suitable for the position.
“And what do you say to the proposition that involved favouritism of you
toward him ?--- Because I don't accept that knowing somebody's capacity
for a position and knowing them as a human being ought prevent you from
making a value judgment about their capacity to fill a position. My concept
of favouritism, Mr Commissioner, would be if I were to appoint somebody
to a position for which they were manifestly or obviously incapable and I
don't think that that's the case in this instance.”
Moore also knew that Metherell's resignation was likely to solidify the Government's
position.

Dismissal?
Again I accept that Moore neither knew nor believed that he was doing anything corrupt,
at any time. He considers himself to be an honourable man, and I do not cavil at that for
one moment. But Moore's conduct involved the partial exercise of his official functions,
in the sense outlined in Chapter 5, it involved a breach of public trust, and his conduct
was such that it could adversely affect the impartial exercise of official functions by
Humphry.
As with Greiner, and for like reasons, I do not find that it constituted or involved the
criminal offence of bribery.
As with Greiner, I do find that it constituted or involved reasonable grounds for
dismissing Moore as a Minister. It is not for me to say whether that course should be
followed, but it could be, and if it was then reasonable grounds would be present.
Indeed the case is somewhat more clear in Moore's case than in Greiner's. The Premier
knew that his Minister for the Environment was actuated by friendship for Metherell, but
only Moore knew the extent of that as a motivating force, and it was considerable. He
went beyond ensuring that Metherell was not precluded from consideration for a senior
public service position by reason of his controversial Parliamentary career. Moore
favoured his friend so as to ensure he got the job. It is about as good an example as one
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could imagine of official functions being exercised in a manner which was positively
partial.
I find that Moore's conduct comes within s8(1), and could involve reasonable grounds
for dismissal within the meaning of s9(1)(c). I therefore find that his conduct was corrupt
in terms of the ICAC Act.
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CHAPTER 9 - CORRUPT CONDUCT? - HAZZARD
AND HUMPHRY
In this chapter the last two of the major participants are dealt with. The role of each, and
the consequences of that role, are discussed.

Hazzard - the intermediary
Hazzard's role was critically important at the outset, but thereafter it diminished. It was
he who took the glad tidings of Metherell's possible departure from Parliament to first
Moore and then Greiner. He was present at key meetings, and did some negotiating,
chiefly on Metherell's behalf. He can fairly be described as an intermediary.
However Hazzard made no decisions. His role never went beyond urging and
facilitating.
In my opinion he is not caught by s8 of the ICAC Act. The simple reason is that, unlike
Greiner and Moore, he was not exercising official functions. Whatever they did was
done as Premier and Minister respectively. Without the Premier's sanction, the deal
could not have been consummated. Without the Minister's urging, Metherell would not
have finished up in an SES position. Similarly with Humphry to whom I turn in a
moment: without him Metherell would not have got the job. So far as Hazzard is
concerned, he was a confidante of both sides, but he was not acting as a member of
Parliament in the course of what he did. Nor is it clear his conduct had a potential
adverse affect upon the impartial exercise of official functions by any public official.
I should make clear that in my view nothing Hazzard did involved any criminal offence,
or reasonable grounds for dismissing him as a member of Parliament.
In contrast, and as events developed, the role played by Humphry was an essential one.
Before turning to it, it is necessary to examine relevant statutory provisions.

Public Sector Management Act
The Public Sector Management Act 1988, is according to its short title, an "Act for the
management of the public service of New South Wales and of other public sector
employment: and for other purposes." By s5, the Public Service consists of the people
who are for the time being employed under Part 2. They comprise Department Heads
(ss9-12), those who hold senior executive positions (ss13-15), and officers generally.
Appointments to vacant Department Head positions are to be made by the Governor
(s10A) and there is no requirement for merit selection. So far as vacant senior executive
positions are concerned, appointments are made by the Governor on the
recommendation of the appropriate Department Head (s13). By s15, ss26 and 31
specifically apply to all such appointments.
Section 31 provides that if it is proposed to make an appointment to a vacant position in
a department, the Department Head shall advertise the vacancy in the Public Service
Notices, and in such other publication as he or she determines. The Department Head
need not advertise a vacant position, if the relevant Minister so approves.
Section 26 is of critical importance. Its first two subsections read in this way:
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(1) A Department Head shall, for the purpose of determining the merit of the
persons eligible for appointment to a vacant position under this section,
have regard to:
(a) the nature of the duties of the position; and
(b) the abilities, qualifications, experience, standard of work performance
and personal qualities of those persons that are relevant to the
performance of those duties.
(2) In deciding to make a recommendation for the appointment of a person to a
vacant position which has been advertised in accordance with this Act:
(a) the appropriate Department Head may only select a person who has duly
applied for appointment to the vacant position; and
(b) the appropriate Department Head must, from among the applicants
eligible for appointment to the vacant position, select the applicant who
has, in the opinion of the Department Head, the greatest merit.
In summary, there is a general rule requiring that vacant positions which are to be filled
otherwise than by way of internal transfer must be advertised. The purpose is to alert
those who might be suitable for and interested in appointment, so they can apply.
Section 26 requires that the person appointed be chosen from among the applicants,
and be the individual who has the greatest merit for the particular position.
All of this is not just a matter of theory. These are strict statutory requirements.
I need to remind myself that I am not a court undertaking judicial review of an
administrative decision, or an industrial tribunal, and it is not my function to opine upon
the validity of Metherell's appointment. If any doubt exists, it matters little as by s27
legal proceedings cannot be brought to challenge appointments.

Humphry - mental gymnastics
It is necessary to examine Humphry's role and knowledge in detail. And it is necessary
always to remember that he became involved at a late stage, and cannot be blamed for
what he did not know.
Humphry's first involvement was after, and in respect of, Moore's letter to Greiner dated
18 March. Having been advised by the Premier that he agreed with the proposal to
create a fifth director's position at the EPA, Humphry wrote to Moore to so advise. It is
agreed on all sides that he did not then know that Metherell was proposed for the job.
So far as he was concerned, it was just another senior position which had to be created.
The position still did not exist at the time Greiner and Moore sought Humphry's advice.
That was on 9 April at 7:30am. According to Humphry's statement to the Commission, a
conversation to the following effect occurred:
“Moore: 'I've read this Act a number of times and it appears that a Minister
cannot appoint an SES officer and positions must be advertised."
Humphry: 'That is so. The employment of SES officers is made on the
recommendation of Department Heads and positions must be advertised."
Premier: 'Dick, we need to trust you on a confidential matter."
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My recollection is that either the Premier or the Minister went on to say in
words to the effect that:
"You need to be aware that the Minister has been approached by Terry
Metherell. He wishes to leave the Parliament and is seeking to take up a
career in the Public Service. The Minister would like to appoint him to the
EPA position."
I do not recall the precise sequence of the conversation which followed, but
words to the following effect were said:
Premier: 'I would like you to consider whether such an appointment is
possible within the terms of the legislation."
Humphry: "Would it be possible to appoint Dr Metherell to a position in the
Minister's Private Office or as a contracted consultant to the Minister?"
Moore: 'That's not appropriate. Metherell has been giving thought to leaving
the Parliament to pursue another career but he is still interested in
contributing to the public sector. He wants to pursue a career in the public
service, preferably dealing with environment protection."
Humphry: "Could the EPA position be advertised?"
Moore: "It is not possible for Metherell to apply in the normal manner
because of the sensitivity of his present position."
Humphry then brought to mind the vacant positions in the Premier's Department which
he had taken steps to create on 12 March, and which had been advertised two days
later. It occurred to him that Metherell might be appointed to one of those positions, and
then seconded to the EPA position by administrative arrangement. However, his
statement says that before he suggested this he had to consider whether Metherell would
be the best person available for the job. It continues:
“In this instance it was apparent to me that the Minister wished to appoint
Dr Metherell and had confidence in his ability to perform the duties of the
EPA position. It was also apparent to me that the Premier would concur if
the process satisfied the requirements of the legislation. There was no
unlawful act that I was aware of, alternatives had been canvassed and the
implications of the appointment had been considered by the Ministers.
Under the conventions governing Department Heads' relationships with
their Ministers, a Department Head has an obligation and a duty to provide
advice freely and frankly to his Minister. Provided that an action is not
unlawful, the Department Head has always been, and currently is, duty
bound to implement the decision of a Government or Minister.
To make the appointment, I did need to satisfy myself that Dr Metherell also
had the greatest claim of applicants for the advertised position in the
Premier's Department.
I brought to mind my knowledge of the applicants for the SES position and
of the three outstanding applicants that had been brought to my attention. I
also considered my knowledge of the many senior public servants both in
New South Wales and elsewhere who might possibly have been suitable for
the job. I also considered the function of the job as described in Minister
Moore's letter of 18 March.
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In a practical sense, the EPA position needed to be filled by a person
capable of long term and strategic policy formulation and planning not only
on EPA issues but also with regard to interaction and potential impact on,
all other policies and portfolios of the Government. It would require a
person not only skilled in policy analysis and with related technical skills,
but also knowledgeable of the Government's policies in the broadest sense.
Dr Metherell had related academic qualifications of a very high order. He
had extensive experience as a policy analyst and adviser having worked in
this capacity in the federal sphere and subsequently in Opposition at state
level. He had participated in the development of the NSW Government's
policies and had a comprehensive knowledge of them. As a Minister, he had
experience in implementing policy.
When compared with the three outstanding applicants for the advertised
positions, I had no doubt that he was the superior candidate for the
position. I could not rank the other applicants ahead of Dr Metherell. I was
under no illusion that the appointment would be seen as a political one,
and for this reason, was concerned to ensure that in my own mind I was
certain of Dr Metherell's suitability for appointment.
I then acquainted the Premier and the Minister with the fact that I had
recently created generic positions to attract applicants for consideration for
appointment to perform specific tasks and that I had already agreed to
appoint one candidate from the applicants for a task related to the
Government's March Policy statement.
I advised that in my opinion, Dr Metherell could be properly appointed to
one of the recently advertised positions in the Premier's Department by me
and then seconded to the EPA position provided:
a. Dr Metherell resigned from the Parliament before being appointed, and
b. applied in writing for appointment against the advertised positions.
Although normal practice, it was not essential under the legislation for
interviews to take place.
The Ministers accepted the advice and the Premier said in concluding the
meeting: 'It is up to Dr Metherell whether or not apply”
Humphry did all this in a short period of time, and while discussion continued. When
giving evidence before me he said:
And it was during the discussion which followed that I, having then satisfied
myself that the ministers had in fact thought of those issues themselves and
had considered the question of announcement and all the rest of it, that I
was able to go through the processes of making an evaluation.
And how long did it actually take you to make the evaluation?
Commissioner: Well, first of all, how long did the meeting last?---I would
have thought about 20 minutes. It would be somewhere between 15 and 20
minutes.
And some of that was taken up with preliminary discussion before the name
Metherell was mentioned?---Yes.
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Perhaps half of it?---Perhaps; 10 minutes, say, I guess. But it's not a - if - I
mean I take it the question you're asking me, Mr Clark, is did I sit down and
think this thing through, and the answer is in my opinion, yes.
Mr Clark: And you were thinking it through whilst you were discussing the
various options and the alternatives and the legal obligations with the two
ministers?---Yes.
Humphry said there was no need for him to seek extra time to think the matter through we do not have the luxury of being able to come back and revisit issues on a constant
basis...
“But, Mr Humphry, there's one thing about giving advice, and there's quite
another about going through the selection procedures to appoint someone,
is there not?--Yes, that's true, but you can understand, we had already
discussed and I had received advice and I think correct advice that normal
selection processes could not apply in this case and give the outcome which
was intended by that selection.
That was the advice the ministers had given you?---Yes, but I came to the
view that that - well, Minister Moore gave me that advice and I came to the
view that Minister Moore's advice was correct.
Commissioner: And you say and give the outcome that was desired ?---Yes.
Which was the appointment of Dr Metherell?---Well, the appointment of the
best person to the job if Dr Metherell was to be considered and in my
opinion was a person who had the requisite qualifications and in my view
the best qualifications for the job.
But the 'best person' criterion - - -?---Mm.
- - - was present in the discussion, if at all, on a fully implicit basis. There
was no desire expressed by the ministers that the best person be appointed
to any position ?---No.
The desire expressed by them was that Metherell be appointed to the EPA
?---Correct.
That's what they were seeking to achieve?---That's correct, Mr
Commissioner:
And you wished to meet that ministerial desire, correct?---Yes. I had
conventions, statutes and guidelines to try to reconcile in my mind.
So you knew that the ministers desired to see Dr Metherell appointed to the
EPA position?---Correct.
You desired to meet those ministerial wishes?---That's correct.
You saw it was necessary not to break the law in doing so?---Correct.
And you say you called to mind the statutory requirements?---Yes, 26(2)
and - - Which meant that in considering how the ministerial wishes could be met,
they being to appoint Dr Metherell to an EPA position, you had to consider
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his suitability for a position with the Premier's Depamnent?---That is correct,
sir.
That's right?---That is correct.
A position for which there was no job description then available? --Other
than the letter from the minister which I would have taken as the basis of
creating that position.
Which was a job description for the EPA position?---Yes.
There's a fair bit of mental gymnastics involved, isn't there?---Yes. My job
involves consideration of complex issues all the time.”
The Premier and Moore put Humphry in a most invidious position. I say this
notwithstanding that when he gave evidence before me, and knew the full facts,
Humphry did not complain against them. It is not in his nature to do so, and would be
contrary to his many years of training as a senior bureaucrat.
On the one hand he was obliged to do the Premier's bidding if that could be lawfully
and properly achieved. On the other hand, he is the head of the public service, and it
was readily apparent from the answers he gave in the witness box that he genuinely
cared about the principles of positions being advertised, merit selection, and a
professional public service. Having ascertained the wishes of the Premier, he met them.
Humphry was
circumstances,
the time as to
gave evidence
able.

being called upon to exercise a discretionary power in highly unusual
and it would have been most advantageous for him to prepare a note at
what led him to decide as he did. He prepared no note, and when he
had no option but to reconstruct his thought processes as best he was

In my view his evidence involved a good deal of rationalisation. I am satisfied that
Humphry formed a genuine opinion that Metherell was suitable for appointment, and as
suitable as anyone known to him. He was aware of three other outstanding applicants
from the more than 150 applications received. But it is clear to me he could not say with
confidence that Metherell was absolutely the best person for the job. And in any event,
what job? Humphry was obliged by s26(1) to have regard to the nature of the duties of
the position to which the appointment was being made, but there was no duty statement
at the time. In fact he had regard to the qualities necessary for the job to which
Metherell was proposed to be seconded. This was unorthodox, to say the least. The
latter job did not exist. Furthermore, Metherell was not then an applicant for any
position, and did not become one until the following afternoon. I could go on with these
anomalies, but no useful purpose would be served.
The conclusion is inescapable that Humphry was a party to Metherell being treated in a
positively partial fashion. The solution he came up with may have been lawful, but was
improper. He did not appreciate that. I do not say it was improper merely because it
ignored all guidelines and orthodox procedures, and can be fairly categorised as a
manoeuvre or stratagem. The matter goes further. The procedure followed favoured
Metherell over all other applicants for the Premier's Department job, and potential
applicants for the EPA job. There was no genuine merit selection. Humphry's actions
favoured Metherell.
In that respect he did the bidding of the Premier and the Minister. I accept that he
thought about his statutory responsibilities, and did not just ignore them. However it is
clear to me that they used him to achieve their ends. He allowed himself to be so used.
Humphry's conduct comes within s8(1) of the ICAC Act.
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Corrupt conduct?
I am not satisfied that Humphry's conduct involved complicity in bribery or any other
criminal offence, or that it provides any grounds for discipline or dismissal. Indeed it is
Greiner who would have to consider dismissal action against Humphry, and it would be
wrong for him to do so given what I have just said. In any event, I know of no available
ground. Accordingly his conduct was not corrupt within the meaning of the ICAC Act. It
does not meet the test laid down by s9.
In fairness to Humphry it needs to be remembered that not all the facts were known to
him. He did not know that the advice sought from him followed negotiations which had
been under way for seven weeks. There is no evidence that he knew Greiner had
already taken steps to secure political advantage from the impending resignation. He did
not know that Moore was significantly motivated by personal friendship for Metherell.
Humphry was simply given as much of the problem as necessary to enable him to solve
it, and he proceeded to do so. His role was an essentially technical one. I accept that he
made a genuine attempt to perform his job in difficult circumstances, involving as it did
finding a way between three obligations: to serve the Premier, to ensure there was no
breach of the Public Sector Management Act, and to look after the interests of the public
service as best he could in the circumstances. The last of these came a poor third.
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CHAPTER 10 - STATUTORY MATTERS AND
CONCLUSION
The ICAC Act requires that Reports such as this must contain certain statements, and
may contain certain recommendations. Those matters are dealt with in this chapter.

Section 78(2)
The Commission recommends that this Report be made public forthwith. The power to
make such a recommendation is conferred by s78(2). The consequence, pursuant to
s78(3), is that a Presiding Officer of a House of Parliament may make the Report public,
whether or not that House is in session, and whether or not the Report has been laid
before that House. If that course is followed, the Report attracts the same privileges and
immunities as if it had been laid before that House.
I make this recommendation in the knowledge that the Presiding Officers will exercise
their own judgment. It may be convenient for them to make the Report public in
advance of the Parliament being recalled, as I understand it is to be, to debate its
contents. I do think it important that the Report becomes available to all - participants,
others in the political process, and the public generally - at the same time.

Section 74A(2)
There are five "affected" persons within the meaning of s74A(3). The preceding
subsection requires that the Report must include, in respect of each such person, a
statement as to whether or not in all the circumstances the Commission is of the opinion
that consideration should be given to prosecution for a specified criminal offence, the
taking of action for a specified disciplinary offence, or the taking of action on specified
grounds with a view to dismissing, dispensing with the services of or otherwise
terminating the services of the person as a public official. The statement the Commission
makes in respect of each of Greiner, Moore, Humphry, Metherell and Hazzard is that in
all of the circumstances consideration should not be given to prosecution for any
criminal offence, or the taking of action for any disciplinary offence.
Notwithstanding the conclusion reached that the conduct of each of Greiner and Moore
was corrupt conduct within the meaning of the ICAC Act, the Commission is not of the
opinion that consideration should be given to the taking of action against either of them
with a view to dismissal as Premier and Minister respectively. The reasons have already
been stated. That action could only be taken, under the Constitution Act, by the
Governor unilaterally or on the advice of the Executive Council. The former course is
one which would be followed only in the most extreme circumstances, and the latter
could arise but is unlikely to. The political reality is that this Report will be debated in
the Parliament, and advice will be given to the Governor upon which he will act as a
result of that Parliamentary discussion and any resolutions that may flow from it. It
would not be a responsible exercise of the Commission's power for it to state that the
Governor or the Executive Council should supervene. The supremacy of Parliament
must be recognised.
In declining to make a statement that consideration should be given to dismissal, I am
not to be taken as arguing for or against that course. The matter now passes to
Parliament for its mature and responsible consideration.
The statement the Commission makes in relation to Humphry, Metherell and Hazzard is
that it is not of the opinion that consideration should be given to the taking of action
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against any of them with a view to dismissal, dispensation of services or the termination
of services as a public official.

The death of Politics?
When addressing the Legislative Assembly in answer to the censure motion, on 28 April,
the Premier said what follows. It is one extract taken from a long speech.
“If what the Minister for the Environment did and what I did was corrupt,
then in my judgment every political appointment that has ever been made
in this State was corrupt. It will not be the case of the Leader of the
Opposition or of a Leader in the Upper House reserving for themselves
certain positions that they intend to use for political appointments. It will
simply be against the law. If what we did was wrong then let every member
on the other side of the House understand that the brand of New South
Wales right-wing Labor politics which has been its stock-in-trade over the
past 30 years will be not just immoral, but it will be seen as corrupt and it
will be sanctioned with all the same feeling that has been expressed on this
occasion. Ultimately, if what was done was against the law, then all
honourable members need to understand that it is, for practical purposes,
the death of politics in this State.
Once a political party is elected to office it will be against the law for it to
make decisions which are in any way influenced by political considerations.
There will be no question of Government paying particular attention, for
example, to the needs of marginal seats; it will no longer be just a matter of
politics - it will be against the law. What the Opposition and the media have
opened up here is the very nature of politics itself -that is, the conflict
between the demands of politics and the demands of public office. Under
the English common law very serious obligations to act in the public interest
are placed on those elected to public office, and yet our highest public
officials are at the same time part of a political system which is about what
is in many ways a largely private interest in terms of winning or holding a
seat or holding office. This is a very difficult philosophical matter. In simple
terms, the philosophy, which was once called disinterestedness, meant that
once elected to Parliament members were obliged to ignore the interests of
their constituents and act only in what they considered to be the national
interest.
We here in Australia chose not to adopt that view of parliamentary office.
When the labour movement gave us the party system last century a clear
decision was taken to embrace politics and make it an integral part of our
system. I am prepared to accept that community attitudes have changed,
and that what is tolerated at one time is not acceptable at another. But
every member needs to understand that the standards that are implied in
this censure of me today are entirely new standards and are very strict
standards. I am not sure, when honourable members have considered them
calmly in the bright light of day, that those standards that are going to
produce a workable system of democracy in our State, but they are
standards that ought to be left to Mr Temby and the ICAC to adjudicate on
before this House comes to make any serious judgments.”
In due course of time it will be for the Parliament to decide whether the standard of
conduct in public life required by this Report is unduly high. However I should make
clear that the conclusion reached is based squarely on the fact that Metherell's
appointment was to a public service position, there being a statutory requirement for
appointment on the basis of merit.
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Most of the other “jobs for the boys" examples given by Greiner in the course of his
speech, and presented before me, were of a different type. As a matter of tradition,
diplomatic and judicial appointments have been utilised by Governments as a form of
patronage. Of course only the best should be appointed, but exceptions are not
unknown. That is particularly true with diplomatic appointments of members of the party
in power, whom it wishes to look after or sometimes get rid of, following a period of
Parliamentary service. There is typically nothing very noble about such appointments,
but the statement just made represents reality. Similarly with respect to appointments of
Ministerial staff. There is no requirement, in law or practice, for such appointments to be
made on a merit basis. Most political parties in this country have been involved in
appointments of Ministerial staff using a mix of criteria including capacity, political
connections, ideology, and perceived loyalty. Apart from the first, these criteria have
nothing to do with public service appointments.
In conclusion, the Commission holds no stake in the outcome of the Parliamentary
deliberations on this Report. The statutory duty has been performed, a full investigation
conducted, and a conclusion reached and stated as to whether and whose conduct was
corrupt within the meaning of the ICAC Act. It is now the responsibility of members of
Parliament to decide how seriously they view the conduct in question. The Commission
will turn its attention to the balance of the investigation, which has to do with laws,
practices, and procedures, and possible changes thereto.
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APPENDIX 1 - REFERENCE BY PARLIAMENT
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APPENDIX 2 - REASONS FOR DECISION ON
APPLICATION FOR LEAVE TO
APPEAR BY THE LEADER OF THE
OPPOSITION
The question for decision is whether to grant the Leader of the Opposition leave to
appear pursuant to section 32 of the ICAC Act. Such leave can only be granted if it is
shown to the satisfaction of the Commission that the applicant is substantially and
directly interested in the subject-matter of the hearing. If that is shown, then in terms of
the section leave may but need not be granted. Of course, that is a statutory discretion
which is to be exercised not whimsically but for proper purposes consistent with and
contemplated by the statute.
There are certain matters which are not being decided. One is the right of the Leader of
the Opposition or his representatives to attend what will be a public hearing.
Accordingly, there is nothing in the suggestion that the leave sought should be granted
in order that the applicant will be properly informed.
Secondly, the Commission has a clear responsibility to consider the question afresh if
circumstances change, as may well happen. At any time leave earlier refused can be
granted. At any time leave already granted may be withdrawn.
Thirdly, there is no need for leave to be granted so that the Commission can do its job
properly. We have been offered every assistance by Mr James QC who makes the
application, and heads an impressively large legal team in doing so. A fourth point that
might be made is that nothing I say derogates from the important role of the Leader of
the Opposition, which is not just political but constitutional in nature.
Now, is the applicant "interested in the subject-matter of the hearing'" In my opinion, the
interest spoken of in section 32 is not restricted to personal or property rights and their
protection. On the other hand, I am of the opinion that the fact the applicant could be
advantaged by the investigation, depending of course on outcome, is not enough to give
him standing to appear.
Every person whose rights might be affected of course must fall within section 32. So
will some others. So, for example, if there is an investigation concerning the conduct of
public officials with respect to a particular public institution, the latter should on
application be given leave to appear. If the ICAC investigates a complaint that lecturers
have stolen property from a University, the University must in my view be substantially
and directly interested in the subject-matter of the hearing. I would say the same even if
no property rights were involved, even if the allegation was one of abuse of powers by
public officials while performing duties for a particular public institution. The latter is
then in a real sense the subject-matter of the investigation and must have standing.
The subject-matter of the investigation is contained in the terms of reference. They refer
to Dr Metherell's resignation from Parliament, but the resignation was not of itself
controversial. What has to be investigated is the connection of that act, if it is connected
at all, with the appointment to a public sector position. That was an Executive act. The
Opposition has responsibility for acting as a watch-dog upon the Executive. That is
generally and largely done through the Parliament. I am not satisfied that the Leader of
the Opposition has a role outside the Parliament and its precincts which sufficiently
distinguishes him from the public generally as to warrant the conclusion that he is within
section 32.
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He is of course interested in the investigation generally, as all citizens should be. In a
real sense he is specially interested, particularly because of possible outcome and
consequences. But the section talks of applicants being interested in the subject-matter
of an investigation and in my opinion the Leader of the Opposition has no such interest.
I am aware of suggestions that Dr Metherell's vote was on one occasion bought and that
will, I imagine, be a question that looms large over the next three weeks or so. As to
that, all Members of Parliament have an interest in the proper functioning of Parliament.
A question whether a Member's vote was bought could be one for either House to
consider and act upon, with or without the aid of a Privileges Committee. In that sense,
the Leader of the Opposition has no role greater than that of other Members. In any
event, that has to be done internally to the Parliament, although perhaps on the basis of
facts to be decided here. I note that the Parliament and Parliamentary officers have not
sought leave to appear.
If anything I have said to this stage is mistaken, and assuming I have a discretion, I
would not be inclined to exercise it favourably so as to enable counsel for the Leader of
the Opposition to cross-examine witnesses in this matter. It is one which has aroused
great political controversy. That will probably continue. The public interest, not political
contention, must prevail within this hearing room. We want the job done in a
dispassionate atmosphere, devoid of political accusation.
Hallett in 'Royal Commissions and Boards of Inquiry" said this at 203:
It is suggested that the occasions on which political parties, or their
representatives, are given leave to appear before Commissions should be
very rare. Generally, they will not have an "interest" other than that of the
general public. The Leader of the Opposition in the United Kingdom was
not allowed to be represented at the Vassall Inquiry (1962) on the ground
that he was not an "interested" person. Public inquiries should not be
forums for political point scoring. The occasions on which they are
appointed should be of such great importance that political considerations
are transcended in the public interest. And, of course, the 'public interest"
should be well protected by counsel assisting and the Commission or Board
itself.
There is a further reason why political parties should not be presented at
public inquiries, at least those at which government Ministers will be
witnesses. It is fundamental to the Westminster system of parliamentary
government that Her Majesty's Opposition has the right to ask questions of
government Ministers. The asking of questions is probably one of the most
potent weapons in the possession of the Opposition in keeping up 'pressure"
on the government. But it is also true that questions are only asked in
parliament and in accordance with the practices and rules of parliament.
The wisdom of allowing government Ministers to be cross-examined on oath
at a public inquiry by counsel representing a political party is questionable.
Before it is permitted the issue needs careful examination. The forum for
questioning Ministers on government issues has traditionally been the
parliament and not a specialised non-parliamentary tribunal. After all, it is
to the parliament a Minister is accountable.
I have noted that the Communist Party was given leave to appear at the 1949 Royal
Commission, but that is easily explicable because it was the subject of the inquiry. On
two occasions in the 1970s the Leader of the Opposition was granted a right of
appearance in Victorian Inquiries, but they were more far reaching than that which I
have to conduct. Similar considerations apply to the more recent Fitzgerald Inquiry in
Queensland. Much depends upon the extent of the terms of reference. Of course these
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various cases are of limited utility for my purposes, because the prime source material is
the ICAC Act, and in particular s32 of it.
In a sense the applicant and those around him have been the accusers in this matter. I
suppose it is possible without their efforts there would not have been a hearing.
However none of them was a complainant to this Commission. In any event, and more
importantly, the Commission has not either automatically or frequently granted a right
of appearance to a person whose complaint to the ICAC led to a hearing. The decision
now made is in no sense inconsistent with past Commission practice or decisions.
Finally, I am mindful of the fact that those already granted leave to appear may have a
substantial identity of viewpoint, and it can be useful to have a contending party. That
would ease the burden upon counsel assisting. However s17(2) of the Act obliges the
Commission to conduct its hearings 'with as little emphasis on an adversarial approach
as is possible". It is necessary for counsel assisting to test what is said by witnesses,
because otherwise the Commission cannot determine whether corrupt conduct has
occurred. To that extent the hearings are necessarily adversarial. To grant this
application would inevitably increase the adversarial nature and extent of the hearing.
That seems inconsistent with statute.
In summary, the condition precedent laid down by s32 has not been met: I am not
satisfied that the Leader of the Opposition is substantially and directly interested in the
subject-matter of the hearing. That means I do not have a discretion to grant leave to
appear. If I did have, I would not be inclined to exercise it in this case, particularly given
the relatively narrow area that the hearing must traverse, the willingness of the Leader of
the Opposition and his lawyers to help the Commission in any event, and the desirability
of keeping direct political confrontation within the Parliament.
The application is refused.
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APPENDIX 3 - WITNESSES AND STATEMENTS
Witnesses
WITNESS
Hazzard, Ronald Bradley
Humphry, Richard George

DESCRIPTION
TRANSCRIPT
Member of Parliament
448-539
Director-General, Premier’s
745-863
Department
Greiner, Nicholas Frank
Premier of NSW
629-744
Metherell, Terry Allan*
Public Servant
172-447
Moore, Timothy John
Minister for the Environment
540-623
Shepherd, Neil Craig
Director-General, EPA
864-915
*This witness also gave evidence in private - see transcript for private hearing at 1-17.

Statements
WITNESS
Baxter, Kenneth
Corbyn, Elisabeth
Dempster, Quentin
Eagleton, Harold
Greiner, Hon Nicholas
Hallam, Hon Jack
Hazzard, Ronald
Humphry, Richard
Maher, Robert
Metherell, Terry
Moore, Hon Timothy
Dickering, Hon Edward
Powell, Nigel
Quinnell, Leslie
Shepherd, Neil

DESCRIPTION
Premier's Department
Executive Director, EPA
Journalist
Premier's Department
Premier of NSW
Former MLC
Member of Parliament
Premier's Department
State Director, Liberal Party
Public Servant
Minister for the Environment
Minister for Police
Education Officer, ICAC
Premier's Department
Director-General, EPA

Report on investigation into the Metherell resignation and appointment

© ICAC

TRANSCRIPT
A10
A7
A14
A11
G1
A13
B1
H1
A8
T1
M1
A9
A15
A12
A5
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APPENDIX 4 - REASONS FOR DECISION TO
HOLD PRIVATE HEARING TO
RECEIVE CLOSING SUBMISSIONS
The ICAC is a creature of statute. It has such responsibilities, such duties, such powers
and such obligations as statute confers upon it, neither more nor less. And under section
31 or the Act as it was originally enacted, there would be no serious questions that the
hearing must proceed in public. Under the old section 31(4) the Commission was
precluded from giving a direction for a private hearing unless satisfied that it was
desirable to do so in the public interest, for reasons connected with the subject-matter of
the investigation or the nature of the evidence to be given. That was a test which could
rarely be satisfied unless the hearing generally had been conducted in private.
I might note in passing that a good deal of the public debate concerning this question
has proceeded on the basis of the old section 31 of the Act. It is the unamended section
31 which was referred to in the editorial in The Sydney Morning Herald this morning,
which the editor was kind enough to send me by letter, in case I did not read his
newspaper. But it has all been changed because following a Parliamentary Committee
inquiry, section 31 has been recast in a very different way indeed.
There is no longer a general rule by statute that hearings before this Commission will be
held in public; that is the first significant change. Secondly, the new section 31 makes
entirely clear that hearings may be held partly in public and partly in private. That is a
second point of significant departure. Thirdly, the new section 31 contains a provision
specifically related to closing submissions, and that is section 31(2). Fourthly, the new
section 31 recasts the public interest test which is to be applied in the context of the new
statutory provisions. Combining all that, the Commission is now entitled to proceed as
to any part of a hearing in public or in private having regard always to such matters as it
considers to be related to the public interest and in particular the Commission may hear
closing submissions in private although the hearing generally has been in public. The
Commission desires to do its work in public to the greatest extent practicable consistent
with what it sees as the public interest. Accordingly, notwithstanding the new section 31,
most hearings are conducted in public and accordingly, this hearing has to this stage
been conducted in public. There are however in my view reasons, which approach the
compelling in combination with each other, why the matter should now proceed in
private. Most of them have been touched upon in submissions that have been heard
already.
There is a very great difference between hearings, particularly before a body such as
this, depending upon whether one is in the evidentiary stage or otherwise. In the
evidentiary stage, witnesses give evidence having been sworn or affirmed to tell the
truth. Members of the public who attend the hearing, and members of the public who
read about or hear about the hearing through media reports, are being told of sworn
evidence or affirmed evidence, or exhibits that have been put in through such witnesses
or in order that they might be used in relation to such witnesses.
When one comes to the submission stage, nothing is sworn to or affirmed to, and what
the Commission hears is simply submissions. Those submissions have to be frank and
forthright if they are going to be useful. They do not reflect the views of anybody except
the lawyers who are making them. On a proper analysis they are designed to aid the
Commission in the preparation of its final report.
A difficulty that can be encountered, particularly in a high profile matter such as this, is
that submissions are taken to be more than they are and reported as a forecast of the
report, or worse. There is a real danger in this matter if submissions are heard in public
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that the report, which is a document apart from the evidence which should matter most,
will become a merely incidental document after a great deal of furore and speculation
based upon submissions, which are elevated to an inappropriate level.
A particular difficulty is encountered, and I say this on the basis of considerable
experience, with respect to the submissions of counsel assisting. I do not know what Mr
Clark is going to say in his closing submissions, and I will not know until a written
outline of those submissions is distributed to the parties. I will get it at the same time as
everybody else does. That is exactly how it should be because if I told Mr Clark what to
say to me, I might as well just say it to myself. It would serve no useful purpose if what
he was going to say was in any sense dictated or contributed to from my position. So
they are entirely his submissions, but as I say long experience shows that they are very
frequently seen to be more than that. Speaking theoretically for the moment, suppose
counsel assisting saw fit in his closing submissions to suggest that the Commission
should give consideration to including in the final report a statement that consideration
should be given by the proper authorities to the prosecution of anybody who presently
holds ministerial office. That would give rise to such an outburst of publicity, and the
undesirable consequences so far as the named individuals were concerned would be so
dire, that in my view on the basis of the present statute it is a possibility that should not
be seriously contemplated.
The undermining effect that that would have upon the ultimate report which might very
well contain a completely different view would be very severe indeed. Additional,
although perhaps subsidiary, considerations are that the holding of the closing
submissions in public would be likely to have two further undesirable consequences. It
would be likely to prolong the time that the hearing of submissions would take. I am
determined that we do everything possible to ensure that that finishes this week so I can
get on with writing the report. That is likely to be greatly assisted by the hearing of
closing submissions in private. It is also likely in my judgment that the capacity for
counsel assisting and myself to put and test propositions would be significantly reduced
if the closing submissions were heard in public.
For all of those reasons, the clear conclusion I have reached is that the submissions in
this matter should be heard in private. Indeed, on the basis of the present section 31 of
the Act and the report of the Parliamentary Committee upon which it is based, in
circumstances where no party seeks to have closing submissions heard in public, I think
that I have little option but to rule in the way I have done.
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APPENDIX 5
Letter from Minister Moore to Premier Griner
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